CIHM 
Microfiche 
Series 
(IMonographs) 


JCIVIH 

Collection  de 
microfiches 
(monographies) 


Canadian  Instituta  for  Hiatorical  Microraproductions  /  Institut  Canadian  da  microraproductions  historiquas 


Technical  and  Bibliographic  Notes  /  Notes  techniques  et  bibliographiques 


The  Institute  has  attempted  to  obtain  the  best  original 
copy  available  for  filminn.  Features  of  this  copy  which 
may  be  bibliographically  unique,  which  may  alter  any  of 
the  images  in  the  reproduction,  or  which  may 
significantly  change  the  usual  method  of  filming  are 
checked  below. 


[Zl 


Coloured  covers  / 
Couverture  de  couleur 


I      I   Covers  damaged  / 


Couverture  endommag^e 


□    Covers  restored  and/or  laminated  / 
Couverture  restaur^e  et/ou  pellicul^e 

Cover  title  missing  /  Le  titre  de  couverture  manque 

I I   Coloured  maps  /  Cartes  g6ographiques  en  couleur 

□   Coloured  ink  (i.e.  other  than  blue  or  black)  / 
Encre  de  couleur  (i.e.  autre  que  bleue  ou  noire) 

□   Coloured  plates  and/or  illustrations  / 
Planches  et/ou  illustrations  en  couleur 

Bound  with  other  material  / 
Reli^  avec  d'autres  documents 

Only  edition  available  / 
Seule  Edition  disponible 

Tight  binding  may  cause  shadovs  or  distortion  along 
interior  margin  /  La  reliure  serrde  peut  causer  de 
I'ombre  ou  de  la  distorsion  le  long  de  la  marge 
int^rieure. 

Blank  leaves  added  during  restorations  may  appear 
within  the  text.  Whenever  possible,  these  have  been 
omitted  from  filming  /  II  se  peut  que  certaines  pages 
blanches  ajout^es  lors  d'une  restauration 
apparaissent  dans  le  texte,  mais,  lorsque  cela  ^tait 
possible,  ces  pages  n'ont  pas  6t^  film^es. 

Additional  comments  / 
Commentaires  suppl^mentaires: 


D 
D 
D 


D 


D 


L'Institut  a  microfilm^  le  meilleur  exempiaire  qu'il  lui  a 
6t6  possible  de  se  procurer.  Les  details  de  cet  exem- 
piaire qui  sont  peut-gtre  uniques  du  point  de  vue  bibli- 
ographique,  qui  peuvent  modifier  une  image  reproduite, 
ou  qui  peuvent  exiger  une  modification  dans  la  m6tho- 
de  normale  de  filmage  sont  indiqu^s  ci-dessous. 

Coloured  pages  /  Pages  de  couleur 

I I   Pages  damaged  /  Pages  endommag6^ 


es 


D 


Pages  restored  and/or  laminated  / 
Pages  restaur^es  et/ou  pellicul^es 


0  Pages  discoloured,  stained  or  foxed  / 
Pages  d^color^es,  tachet^es  ou  piqu^es 

1   Pages  detached  /  Pages  d6tach6es 

|y  I   Showthrough / Transparence 

I      I   Quality  of  print  varies  / 


D 


D 


Quality  in^gale  de  I'impression 

Includes  supplementary  material  / 
Comprend  du  materiel  suppl^mentaire 

Pages  wholly  or  partially  obscured  by  errata  slips, 
tissues,  etc.,  have  been  refilmed  to  ensure  the  best 
possible  image  /  Les  pages  totalement  ou 
partiellement  obscurcies  par  un  feuillet  d'errata,  une 
pelure,  etc.,  ont  ^t^  filmies  k  nouveau  de  fa9on  k 
obtenir  la  meilleure  image  possible. 

Opposing  pages  with  varying  colouration  or 
discoiourations  are  filmed  twice  to  ensure  tiie  best 
possible  image  /  Les  pages  s'opposant  ayant  des 
colorations  variables  ou  des  decolorations  sont 
film^es  deux  fois  afin  d'obtenir  la  meilleure  image 
possible. 


This  item  is  filmed  at  the  reduction  ratio  checked  below  / 

Ce  document  est  Vi\mi  au  taux  de  reduction  indiqui  ci-dessous. 


10x 

14x 

18x 

22x 

26x 

30x 

y 

12x 


16x 


20x 


24x 


28x 


32x 


SiKilife-'' 


Th«  copy  filmed  h«i«  has  b««n  raproducad  thanks 
to  tha  9anarosity  of: 

National  Library  of  Canada 


L'axamplaira  filmi  fut  raproduit  grlca  *  la 
gin^rosit*  da: 

Bibliotheque  nationala  du  Canada 


Tha  imagas  appaaring  hara  ara  tha  bast  quality 
possibia  considaring  tha  condition  and  lagibility 
of  tha  original  copy  and  in  kaaping  with  tha 
filming  contract  apacif icatiens. 


Original  copias  in  printad  papar  covars  ara  fllmad 
baginning  with  tha  front  covar  and  anding  on 
tha  last  paga  with  a  printad  or  illustratad  impraa- 
sion,  or  tha  back  covar  whan  appropriata.  All 
othar  original  copias  ara  filmad  baginning  on  tha 
first  paga  with  a  printad  or  illustratad  impras- 
sion,  and  anding  on  tha  last  paga  with  a  printad 
or  illustratad  imprasstQn. 


Tha  last  racordad  frama  on  aach  microficha 
shall  contain  tha  symbol  —^  (maaning  "CON- 
TINUED"), or  tha  symbol  V  (maaning  "END"), 
whichavar  applias. 


Las  imagas  suivantas  ont  iti  raproduitas  avac  la 
plus  grand  soin.  compta  tanu  da  la  condition  at 
da  la  nattati  da  l'axamplaira  filma.  at  tn 
conformity  avac  las  conditions  du  contrat  da 
filmaga. 

Laa  axamplairas  origirtaux  dont  la  couvarxura  an 
papiar  ast  imprimAa  sont  filmAs  an  commandant 
par  la  pramiar  plat  at  an  tarminant  soit  par  la 
darniAra  paga  qui  compona  una  amprainta 
d'imprassion  ou  d'illustration,  soit  par  la  sacond 
plat,  salon  la  cas.  Tous  las  sutras  axamplairas 
originaux  sont  filmAs  an  commandant  par  la 
pramiAra  paga  Ciui  compona  una  amprainta 
d'imprassion  Ok  d'illustration  at  an  tar«ninant  par 
la  darniira  paga  qui  comporta  una  talla 
amprainta. 

Un  das  symbolas  suivants  spparattra  sur  la 
darniira  imaga  da  chaqua  microficha.  salon  la 
cas:  la  symbols  «>^  signifia  "A  SUIVRE".  la 
symbols  ▼  signifia  "FIN". 


Maps,  platas,  charts,  ate,  may  ba  filmad  at 
diffarant  reduction  ratios.  Thosa  too  larga  to  ba 
antiraly  included  in  ona  exposure  ara  filmed 
beginning  in  the  upper  left  hand  corner,  left  to 
right  and  top  to  bottom,  as  msny  frames  as 
required.  Tha  following  diagrams  illustrate  the 
method: 


Les  cartas,  planches,  tableaux,  etc..  peuvant  atre 
filmAs  A  das  taux  da  reduction  diffArants. 
Lorsque  le  document  est  trop  grand  pour  atre 
reproduit  en  un  seul  clichi.  il  est  film*  A  pjtir 
de  Tangle  supiriaur  gauche,  da  gauche  i  oroita. 
at  da  haut  9n  bas.  an  prenant  la  nombra 
d'imagas  nAcessaira.  Las  diagrammas  suiwsnts 
illustrent  la  mOthoda. 


1  2  3 


1  2  3 

4  5  6 


&i^- 


MICROCOPY    XESOIUTION   TEST   CHART 

(ANSI  ond  ISO  TEST  CHART  No    2| 


A  APPLIED  IIVMGE 

ST-i  ^655    East    Ma>n    St'te' 

g^a  Rochesler.    New    York  1 46C9        U'= 

'■■S^  {^'6)    482  -  0300  ~  Phone 

^=  (7  16)    288  -   5989  -  Fa. 


■3RgEn.\a»-«»i'5r^.!r_    ,r 


ON 


The  Law  of  Agency 


INCLUDING 


Principal  and  Agent 


AND 


Haster  and  Servant 


By  STUART  JENKS,   K.  C. 


HALIFAX,     NOVA    SCOTIA.     19  17. 


I  fiY 


890:$  IV 


TABLE  OF  CASES. 


Adainsoti  \.s.  Jarvis 

Addison  vs.  (iandosequi 
Aldrith  vs.  Ky.  (O 
Alkn  vs.  KloofI 
Althorp  vs.  Wolff 
Aiicoiia  vs.  .Murks 
.Andrew  vs.  Kanisay  &  Co 
Anon  vs.  Harrison 
.Arrn.-^trone  \  s.  Stokt^     .  . 


30 

40 
47 
52 
4« 
17 
30 
2H 
38 


Ashhury  vs.  Kicho ly 

Asliuoith  vs.  Stanwix en 


50 
26 
24 
34 
42 
34 


.\sic  vs.  Montague 

Atkyns  vs.  I't-arc*- 

.AltwofKl  vs.  Munnings 

Auty  vs.  Uu((liinson 

Haines  vs.  Kwing 

Ball  \  s.  Dunsterville j2 

Ballon  vs.  Talbot  .^ 

Barwick  vs.  Knglish  J .  S.  Bank 39_  4^ 

Batenian  vs.  Phillips 42  52 

Baxter  vs.  Biirl"n>Id '  n" 

Ba.\ler  »!v  Co.  vs.  Jones 3I 

liaylitle  \  s.  Hurterworth j^j 

Bazeley  \s.  Korder  94 

Beard  vs.  London  C.  O.  Co 

Bell  \  s.  Josselyn 

Bill  vs.  MeConnell 

Bcnrjett  \s.  Bayes 

Berkley  x_s.  Hardy  '  ■  U.Sl,  SS 

liigK^  ^  "^  I'.vans o 

Bird  \s.  Boidfer  ■,(. 

Birdvs.  iwn  ^  ^  .,:.::::::;::::::;::  ^  1^^^ 

Black  vs.  (  hrist  (  hurch  Co    44 

Blades  \s.  Free  o"" 

Bolton  Partners  vs.  Lambert 18 

Booth  vs  Mister  .  4/. 

Borries  vs.  Imp.  Bk 3'j' 

liradford  %  s.  .M\ers  ip 


46 
42 
32 
42,52 


^mr'^  ^1 ^: 


2 

Hracly  vs.  r«KUI  ,    ... 

Hray  vs.  Ktiull  ^'  '*2 

HriRht  Kxfwu-                           g 

HritiHh  Mutual  vs.  (  hamwood  39 

HrrxkUsby  \ s.  riinjx>rance  Soc  QK 

Br(K>k  vs.  I  i(M,k  :;: 

Hrookshirc  vs  Hnwikshin'  26 

Bn.wn  vs.  At  kroyd  24 

Hn.wn  vs  -Aiulriw  fj 

Mryant  v.s.  OuelKc  Hank  gj 

IJurcluli  xs.  C.mrk-  &  Blockhouw  Collieries  'in 

Miirns  vs.  I'oul.son  71 

Hush  vs.  Steiiunan  ?i 

Cadigan  \s.  Crahtree  ..^ 

(  aider  vs.  I)„IhII             3" 

rampanari  vs.  \V(HMll)urn  '  '  oa 

Carini  vs.  K.  C.  Hishoi)  «»f  Springfield  qo 

(arswell  vs.  Cross  ^^ 

([atiin  vs.  Hell  ^2 

Chapleo  \s.  Mnmswiek  Socie(\  04 
Ciark  vs.  FInlmes  r,n  r? 
Clark  vs.  London  (,.  ().  Co                                                       *  '  ro 

Collen  \s.  Wrijrht  Jf 

Coles  vs.  IVIi  2^ 

Com.  vs.  Hriant  fl 

Commonwealth  \s.  Canal  Corns  in 

Com.  vs.  Nichols                                     .  ^q 

Con.  i'late  Class  Co.  \  s.  Cao.ston          *  '  o 

c<M>..  \s.  i':siieii)\  „;: 

C(H)ml)s  \s.  Scott  \f. 

C«»oiMr  vs.  IJoyd  24 

<  ore  >ran  \  s.  HollmKik  en 

Coniloot  vs.  Kowke.  Xq 

Cormv.dl  vs.  \Vils(m  ,P 

Cothay  vs.  IVnnell  .J^ 

Oakervs.  Ky.  Co "q 

Crowfoot  vs.  Curnev          .  2S 

Curtis  vs.  William.son  «o 

Cutter  vs.  C.illett  7.^ 

Clutter  V.S.  Powell  ^ 

nadswell  vs.  Jacobs  32 


m^kk- 


^.^^J^^^S^^^^r^iMMimi^' 


D'Arcy  vs.  Lyl« 
Duvia  vs.  Maxwi'll . 
Dtlx-nli.tni  \>.  Mellon 
l)«'Hus.s(-hf  \  s.  Alt .  . 
I)€>mpsf^   vs.  ChamlHTs 
Drnny  v>    .Miinhatttn  Co 

l)il)l)inH  vs.  I)il)l)ins 

I)i«'  KlliinKiT  vs.  ('layo.  .  . 
Doru'lly  \s.  I'opham 


E.  Bank. 


80 
30 
22 

32 
10.48 
52 
18 
40 
20 
3,46 
32 
7,27 
31 
42 
14 


I  )<»novaii  \s.  I.ainK 
Dorchi'shT  Hank  vs.  \. 
Dri'W  vs.  .\un>j 

Duncan  vs.  Hill 

Dunn  vs.  Macdonald 
Durant  v?..  RoluTts,  , 

Kustland  \  s.  Burrlicll 23 

Kdmunds  vs.  Uu.slu'll 34 

Kill's  vs.  Slu  fficid  (ias.  Co 44 

l-3mmers<)n  \s.  Hit-lis       H 

Ktnnit'tt  vs.  .Norton 22 

ICvans  vs.  Davidson 49 

Karebrothir  \s.  Simmons 9 

Farquharson  \  s.  King 3,  35 

I'arwoll  vs.  H.  ^:  \V.  Rd.  Corp 50 

Kcnn  vs.  Harrison 34 

I'irhanks  vs.  Humphreys 41 

I'itzmauritr  \  s.  Bayley 15 

I'lemminK  \s.  Bank  of  N.  Z 18 

FItinyng  vs.  Hvctor g 

Klikc  vs.  B.  cV  A.  Rd.  Co 50 

l"<K>rd  \s.  Morlcy 29 

Ford  vs.  iMtchburg  Rd.  Co 50 

l-osttr  \ .-.  Bates 14,  27 

l''oth(rgilI  \s.  Phillips 15 

Frast-r  vs.  Swcit 14 

Fray  vs.  Voults 31 

Freeman  vs.  Rosher 15 

( iad  vs.  Houghton ' 40 

f  iannon  vs.  Housatonic  Rd.  Co 50 

C.ardner  vs.  Baillie 34 

Ciardner  vs.  Garner H 

C.aussen  vs.  Morton 28 

(^ieorge  vs.  Clagett 36 


'  'mm^»mmii,jt^^s^mm(.^n£^^' 


(iiblan  vs.  \at.  Laborers  T  ion 

Oibson  vs.  Winter 

Ciilshannon  vs.  Stom'>'  lirook  Kd.  Corp 

Glamorgan  Coal  Co.  \s.  S.  W.  Mintrs 

( Jovier  vs.  Hancock 

(irant  vs.  Acadia  Coal  Co 

( irant  vs.  Beard 

(i.  X.  Railway  Co.  vs.  Swaffield 

Oeenfield  Bank  vs.  Crofts 

Griggs  vs.  Swif: 

Crindlcy  vs.  Barker 

(irover  vs.  Mathews 

( iuerreiro  vs.  Peile 

( iwilliam  vs.  Twist 25    32 

Haesler  vs.  Lemoyne 

Hagedom  \  s.  Oliverson 

Halbronn  vs.  International  Horsr  .\l,m  ?ic\ 

Haluptzok  vs.  G.  N.  Ry 

Hambro  vs.  Burnand 

Hamilton  vs.  Spotti.swootle 

Harper  vs.  Heller 

Harper  vs.  Little 

Harrison  vs.  Jackson 

Hawtayne    -s.  Bournt 

Hazard  vs.  Treadwell 

Htald  vs.  Kenworthy 

Hibblewhite  vs.  McMorine 

Higgins  vs.  Senior 

llilberry  vs.  Hatton 

Hill  vs.  Featlierstonhaiigli 

Hillyard  vs.  Rirhard.son 

Hi[)posley  \s.  Kv.^^^  jlros 

Hogg  vs.  Snaith 

Hollins  vs.  Fowler 

Hornl)y  vs.  Lacy ^ 

Hoiiliston  \  s.  Smyth 

I  low  vs.  Xewiinrch 

Howard  vs.  Baillie 

Hull  vs.  rickersgill 

Ihiinblf  \s.  Hunter 

Hunt  \s.  Roiismanii  rs  .Adn 
ilimiington  \s.  Kno.\ 


52 

42 
50 
52 
24 
50 
13 
25 
17 
27 
10 
18 
34 
4(i 
15 
14 

30 

46 

33 

28 

40 

27 

12 

34 

33 

38 

11 

42 

10 

30 

45 

30 

34 

35 

30 

?4 

49 

34 

19 

36 
29 
36 


■^i^:;^ 


1 


5 


Hyatt  vs.  Clarke 15 

Flyde  vs.  Johnson g 

Insurance  Co.  vs.  Davis 28 

lr\ine  vs.  Watson 38 

Isberg  vs.  Bowden 42 

Jenkins  vs.  Hutchinson 41 

Jewsbury  vs.  Newbold 23 

Joel  vs.  Morison 47 

Johnson  vs.  Boston  Tow  Boat  Co 50 

Johnson  vs.  Dodge H 

Johnston  vs.  Sumner 23 

Jolly  vs.  Rees 22 

Jones  \s.  Littledale 40 

Jones  \'s.  ScuHard 46 

Kayton  vs.  Bamett 37 

Keighley  Maxtead  &  Co.  vs.  Durant 14 

Kelner  vs.  Baxter I3 

Kendall  vs.  Hamilton 38 

Kingan  &  Co.  vs.  Silvers 4 

Keys  vs.  Tindall 31 

Kidderminster  vs.  Hardwick 20 

Kirkpatrick  vs.  Stainer 40 

Kioeger  vs.  Pitcairn 41 

Lane  \s.  Cotton 52 

Langan  vs.  G.  W.  Railway  (O 25 

Laugher  vs.  Pointer 46 

Lee  vs.  Walker 31 

Lewis  vs.  Xicholson 41 

Lewis  vs.  Read I5 

Lewisville  Ry.  vs.  Smith 25 

Lilly  vs.  Smales 41 

LimiJus  vs.  Gen.  Omnibus  Co 2,  49 

Linneham  vs.  Rollins 45 

Lloyd  vs.  Grace  Smith 39 

Lloyd's  Bank  vs.  Cooke 33 

L(nell  vs.  Howell 50 

MacKenzie  vs.  British  Linen  Co 17 

MacLaughlin  vs.  Pryor 45 

Maclean  vs.  Dunn 16 

McManus  vs>  Crirkett  48 

Mainiwaring  vs.  Leslie 23 

Maple  Leaf  Co.  vs.  Fulton S 


mkL 


6 


Martin  vs.  Temperly .j(j 

Martinez  vs.  Gexber 53 

Meek  vs.  Wendt 4 j 

Merryweather  vs.  Moore o2 

Mitchell  vs.  Crassweller 4Y 

Monaghan  vs.  Horn 53 

Morgan  vs.  Vale  of  Neath  Ry.  Co 59 

Morrell  vs.  Westmorland 22 

Mortimorc  vs.  Wright 25 

Murray  vs.  Currie 4^ 

Murray  vs.  S.  C.  Ry.  Co 49 

Negus  vs.  F"orster 23 

Northumberland  A\o  Hotel  Co.  In  n.- 13 

Norton  vs.  F"azan 24 

Oppenheimer  vs.  Attenborough "4 

Osborne  vs.  Gillett 53 

Osborne  vs.  Morgan 42/  52 

Owne  vs.  Gooch '  4Q 

Oxford  vs.  Crow jY 

Page  vs.  INIethfessel jj  25 

Palliser  vs.  Ord 32 

Parker  vs.  McKenna 32 

Patten  vs.  Rea 47 

Patterson  vs.  Gandsequi 40 

Pearson  vs.  Graham 28 

People  vs.  Globe  N.  S.  Co 30 

Phelps  vs.  Lyle 28 

Phila.  Ry.  vs.  Derby 4g 

Phillipson  vs.  Hayter 22 

Pickering  vs.  Busk 34 

Pike  vs.  Ongley 42 

Pole  vs.  Leask 25 

Polhill  AS.  Walter 41 

Poulton  vs.  L.  &  S.  W.  Ry 39 

Powell  vs.  Smith ' 'k^ 

Prickett  vs.  Badger 3O 

Priestly  \  s.  Femie 33 

Priestly  vs.  Fowler 49 

Ouarman  \s.  Burnett 3_  4(^ 

Quinn  vs.  Leatham 52 

Ralnme  vs.  Williams 3g 

Raleigh  vs.  Atkinson 28 


7 

Read  vs.  Anderson 29 

Read  vs.  Friendly  Society. .  50 

Reedie  vs.  L.  &  N.  W.  Ry.  Co 45 

Reeve  vs  Reeve 99 

Reiicaux  vs.  Teakle 23 

Rex.  vs.  Almon oq 

Rex.  vs.  Medley qq 

Rhoades  vs.  Blackiston 42 

Rhodes  vs.  F'onvood ....  27 

Right  vs.  Cuthell Ig 

Robinson  vs.  MoIIett 32 

Roosevelt  vs.  Doherty 37 

Rounds  vs.  Ueleware  Ry 4g 

Rouke  vs.  White  Moss  Co 45 

Ruddock  vs.  Marsh 22 

Ryan  vs.  Sams 23 

Sadler  vs.  Henlock 4^ 

Salford  vs.  Lever q 

Salomans  vs.  Pender on 

Salton  vs.  New  Becston  Cycle  Co 27 

Schmaltz  vs.  .Avery o,. 

Scott  vs.  Bank  of  N.  B j^ 

Scrimshire  vs.  Alderton 3(; 

Seymour  \  s.  Cirecnwood 49 

Simon  vs.  Motives 4, 

Simpson  vs.  Lamb qq 

Singer  Mfg.  Co.  vs.  Rahn '3 

Skipp  vs.  Kastern  Counties  Ry.  Co 50 

Sleath  vs.  Wilson '^r. 

Smart  \s.  Sanders 28 

Smith  vs.  Baker .(^0    i4 

Smith  vs.  Hull  Glass  Co '      Jg 

Smitii  vs.  McCJuire 4   ^4 

Smith  \  s.  Prosser 3^ 

Smith  \  s.  Steele ^g 

Smithies  vs.  Xat.  Assn.  of  Plasters'  .............  59 

Smoui  vs.  Illbery ^7 

Solomans  vs.  Daws 20 

Spooner  vs.   Sandelands 29 

Stone  \s  Cartwright 52 

Storey  vs.  Ashton An 

Sutton  Exparte 00 


Swainson  vs.  X.  E.  Ry.  Co 50 

Taplinvs.  Florence 28 

Tarrant  vs  Webb '.'''.'.'.'.'.'.'.::"/.'.:.      50.54 

Tarry  vs.  Ashton 44 

Tempany  vs.  Hakewill 24 

Tenant  vs.  Elliott 31 

Terra  Hante  Ry.  as.  McMurray 25 

Thomas  vs.  Quartermaine 54 

Thompson  vs.  Havelock 32 

Thomson  vs.  Davenport 37 

Thorne  vs.  Deas 31 

Tunney  vs.  Midland  Ry.  Co 49 

Turner  vs.  Goldsmith 27 

Trucman  vs.  Loder 9g 

Turner  vs.  Samson "3 

l^dell  vs.  Atherton 30 

Upton  vs.  Suffolk  Mills 34 

Waithman  vs.  Wakefield 15 

Walsh  vs.  Witcoml) o<^ 

\\'alter  vs.  James jo 

Warlow  vs.  Harrison 26 

Watson  vs.  King 09 

Watson  vs.  Swan 24 

Watteau  vs.  Fenwick 37 

Weblin  vs.  Ballard 54 

Weed  vs.  Panama  Ry.  Co 49 

Weiner  vs.  Harris 4 

Whatman  vs.  Pearson 47 

White  Exparte o 

Whitehead  vs.  Greetham 3I 

Whiteliead  vs.  Lord 07 

Whitehead  vs.  Taylor I9 

Whitehead        Tuckett 34 

Whitley        '     rs  In  re g 

Whitney  vs.  Alerchants  Co 31 

Williams  vs.  North  China  Co 18 

Williamson  vs.  Barton 40 

\\'ilkinson  vs.  Coverdale 3I 

Wilson  vs.  Brett 31 

Wilson  vs.  Ford 24 


<) 


Wilson  \s.  ( "ilossop 24 

Wilson  \ s.  Mtrry 50 

Wilson  \  s.   Tumnian        14, 19 

Wiltshiri'  vs.  Sims 31,  34 

Wright  vs.  Dannah 9 

Wright  \  s.  Wilcox 48 

Yarmouth  \s.  Franc  r 54 

^'ates  \s.  Hopper 29 

^'ongt■  \s.  Toyiihtf 7,  27 


^>*r'.: 


:^t:--  « 


y-< 


f% 


AGENCY  AND  REPRESENTATION. 

Introduction.  In  the  discussion  of  the  subject  of  Agency 
we  have  to  do  with  the  conditions  under  which  an  act  or  de- 
fault of  one  person  is  given  effect  so  as  to  produce  legal  con- 
sequences in  respect  to  another.  If  one  i>erson  becomes  the 
representative  of  another  for  the  purpose  of  bringing  the 
principal  into  contractual  relation  with  a  third  person  he  is 
called  an  Agent.  If  he  is  employed  to  perform  service  subject 
to  the  direction  and  control  of  the  principal  he  is  a  Sei-vant. 
The  term  Agency  is  used  to  cover  the  whole  field  of  representa- 
tion. Historically  agents  are  merely  a  particular  class  of 
servants. 

See  Blackstone  Cons.,  Bk.  1,  p.  427. 

Two  considerations  sufficiently  account  for  the  modern 
differentiation  of  the  law  of  master  and  servant  (employer  and 
employee)  and  the  law  of  Principal  and  Agent. 

(1)  The  great  importance  attained  by  agency  as  a  branch 
of  contracts.     This  is  of  course  due  to  commercial  development. 

(2)  The  fact  that  tlie  law  of  master  and  servant  had  its 
origin  in  status  and  was  associated  with  the  law  of  domestic 
relations.  The  law  of  master  and  servant  has  in  modem  timos 
lost  m'arly  all  traces  of  its  origin  and  rights  formerly  determined 
by  considerations  of  status  are  now  determined  upon  the  basis 
of  contract  or  consent.  The  change  was  of  course  a  gradual 
one. 

See  Maines  Auc  Law,  pp.  164-165. 

Modem  Idea.  Agency  according  to  the  modem  con- 
ception is  a  relation  arising  out  of  agreement.  It  does  not 
necessarily  originate  in  an  enforceable  contract  tho  it  involves 
in  every  case  the  consent  of  the  principal  actual  or  implied  as 
a  matter  of  fact. 

Identity.  Some  have  found  the  basis  of  the  law  of  agency 
in  the  identification  of  the  persons  of  the  principal  and  agent. 
The  use  of  this  fiction  is  however  unneccessary.     The  phase 


used  by  Lord  Holt  gives  the  correct  point  of  view  "What  is 
done  by  the  deputy,  is  done  by  the  principal  and  is  the  act 
of  the  principal." 

Sec  Articles  by  Judge  Holmes,  4  H.  L.  R.  34,  5  H.  L.  R.  1. 

Articles  by  Prof.  Wiquirc,  7  H.  L.  R.  315  and  383, 
9  H.  L.  R. 


1  Blackstone  Com.  429. 

Compare   Blaciistone's  statement   with   the   language  of 
Willis  J.  in 

Limpus  V.  Gen.  Oninibus  Co.  1  H.  &  C.  at  p.  539. 

and  note  how  the  "implied  command"  idea  has  been  supplanted 
by  the  "scvope  and  course  of  employment"  test.  This  change  in 
phraseology  marked  the  change  of  the  presumption  of  fact  into 
a  rule  of  positive  law.  "Implied  authority"  and  the  like 
phrases  were  not  applicable  (except  as  pure  fictions)  to  cases 
where  the  master  is  held  liable  for  the  consequences  of  acts 
which  he  not  only  did  not  authorize  but  which  he  expressly 
forbad.  In  such  cases  the  master  was  held  liable  on  the  prin- 
ciple that  the  act  was  done  in  furtherance  of  the  masters' 
business. 

See  Wambaugh's  Cases.   Ch.   2,   Sec   1,   pp.   79-95. 

Scope  of  the  Subject.  The  act  which  a  representative 
IS  authorized  to  do  may  be  either  (1)  to  represent  the  will  of 
his  principal  to  third  persons  with  a  view  of  establishing  new 
legal  relations  between  such  persons  and  the  principal  by  creat- 
ing primary  obligations  with  the  rights  correlative  thereto,  or 
(2)  to  perform  for  the  principal  (master)  mechanical  duties 
not  intended  to  create  new  legal  relations  between  the  principal 
and  third  persons. 

When  the  representative  is  employed  for  the  first  purpose 
he  IS  called  an  agent:  when  employed  for  the  second  purpose 
he  IS  called  a  servant  or  employee. 
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Preliminary  Distinctions. 

(1)     DistiiiKuish    thr   relation   of   aurncy   from   the   legal 
relations  rreatetl, 

(a)     l)y  a  trust. 
(I))     by  a  partnership, 
(c)     by  a  sale. 
((I)     by  a  bailment- 
See  Kxparte  While  (1870)  L.  R.  6,  Ch.  397. 

40  L.  J.,  Bk.  73. 
Exparte  Mright  (1879)  10  Ch..  I).  566. 

4b  L.  J.,  File.  81. 
Turner  v.  Sampson  (1911)  27  T.  L.  R.  200. 
BigKs  V .  Evans  (1894)  1  Q.  B.  88. 

VV.  Cas.  355. 
Factors  Act  R.  S.  1900,  Ch.  146. 
Callow  V.  Kelson,  10  W.  R.  193. 
125  R.  R.  944. 
Farquharson  v.  King  (1902)A.  C.  325. 

71  L.  J.,  K.  B.  498. 

(2)  Distinguish  an  agent  or  servant  from  an  independent 
contractor. 

See  Quarman  v.  Burnett  6  M.  &  VV.  499. 

55  R.  R.  717. 
W.  Case  125. 
Singer  Mfg.  Co.  v.  Rahn  132  U.  S.  518. 

W.  Cas.  240. 
Con.  Plate  Glass  Co.  v.  Caston  29  S.  C.  C.  624. 
Maple  Leaf  Co.  v.  Fulton  48  N.  S.  R.  46. 

(3)  Distinguish  from  transfer  of  service. 
See  Donovan  v.  Lang  (1893),  1  Q.  B.  629. 

Definitions. 

An  "Agent"  is  a  person  who  has  authority  express  or  im- 
plied to  act  on  behalf  of  another  person  (the  principal)  and  to 
bmd  tjat  other  person  by  his  acts  or  defaults.  (Jenks'  Digest 
Sec.  121). 
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A  "Servant"  is  a  representative  vested  with  authority  to 
perform  operative  acts  for  his  master  not  intended  to  create 
new  legal  obhgations. 

The  same  representative  may  be  both  an  agent  and  ser- 
vant. It  is  the  nature  of  the  Act  performed  that  constitutes 
the  real  difference  between  the  two  classes  of  representatives 

See  A.  &  E.  Eney,  Law  and  Practice,  Vo.  2,  p.  793. 
Kingan  &  Co.  v.  Silvers  13  Ind.  App.  80  (1895). 

Del  Credere  Agent. 

See  Hornby  v.  Lacy  6  M.  &  S.  166. 
18  R.  R.  345. 
W.  Cas.  675. 

Mercantile  Agent. 

See  Factor's  Act  R.  S.,  1900,  C.  146,  Sec  2. 

Oppenheimer  v.  Attenborough  (1908)   1  K.   B.  221. 
VVeiner  v.  Harris  (1910)  1  K.  B.  285. 

Classification. 

;i)     General.     (2)     Special. 

See  Smith  v.  McGuire  (1858)  3  H.  &  N.  554. 

117  R.  R.  853. 
W.  Cas.  324. 
Brady  v.  Todd  9  C.  B.  N.  S.  592. 

VV.  Cas.  328. 
Holland  Jurisp  9th  Ed.,  p.  260. 
Jenks'  Dig.,  Sec.  128-130  and  140. 

The  principal  Ijy  authorizing  the  agent  ^o  do  a  particular 
act  or  class  of  acts  vests  him  ostensibly  with  authority  to  do 
what  IS  ordinarily  incidental  to  the  execution  of  the  power 
conferred.  This  rule  applies  to  both  general  and  special 
agents.  This  distinction  is  iiot  a  fundamental  one.  It  marks 
a  difference  in  degree  not  in  kind. 
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Division  of  Subject. 

The  subject  of  Agency  may  be  divided  logically  into  two 
great  parts: 

1.  The  law  of  principal  and  agent. 

2.  The  law  of  master  and  servant. 

Each  of  these  parts  is  divided  into  four  parts: 

I.  The  formation  of  the  relation.  Incidental  to  this  is 
the  subject  •  ■■  the  termination  of  the  relation. 

II.  The  mutual  rights  and  obligations  of  the  constitutent 
and  representative  to  each  other. 

III.  The  mutual  rights  and  obligations  of  the  constituent 
and  tliird  persons  growing  out  of  the  exercise  of  the  authority 
by  the  representative. 

IV.  The  mutual  rights  and  obligations  of  the  representa- 
tive and  third  persons  arising  from  the  acts  of  the  representative. 

I. 

FORMATION  OF  THE  RELATION  OF  PRINCIPAL  AND 

AGENT. 

The  inquiry  as  to  whether  the  relation  of  principal  and 
agent  exists  may  arise  in  (a)  a  controversy  between  the  alleged 
principal  and  agent,  or  (b)  between  the  principal  and  some  third 
person  with  whom  the  agent  has  dealt,  or  (c)  between  the  agent 
and    such    third    person.     Different   considerations   apply    to 
these  cases.     If  we  are  considering  the  question  as  to  whether 
the  relationship  or  principal  and  agent  exists,  in  a  controversy 
between  the  alleged  principal  and  the  agent,  we  have  simply  a 
question  of  contract.     An  agre-ement  of  agency  to  be  binding 
between  the  principal  and  agent  must  have  all  the  essential 
elements  of  any  enforceable  contract;  namely,  agreement,  con- 
sideration, competent  parties,  legality  of  object  and  in  some 
cases  a  particular  form.    These  elements  call  for  no  special 
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discussion  as  they  do  not  differ  from  the  like  elements  in  any 
other  contract. 

If  the  question  as  to  the  existence  of  the  relation  of  agency 
arises  between  the  principal  and  a  third  person,  we  must  have 
an  agreement  (express  or  implied)  between  the  principal  and 
agent,  that  is,  there  must  be  an  express  or  implied  consent  to 
tiie  formation  of  the  relation.     Such  agreement  may,  however, 
amount  to  a  contract,  or  it  may  fall  short  of  a  contract.     If 
it  amounts  to  a  contract  it  is  binding  as  between  the  principal 
and  agont,  and  when  acted  upon  may  create  legal  rights  and 
obligations  between  third  persons  and  the  principal.     If  it  fall 
short  of  a  contract,  it  will  not  bind  the  principal  and  agent 
as  a  contractual  obligation  but  is  good  as  an  appointment  of 
an  agent,  and  if  acted  upon  by  the  agent  so  ^.ppointed  may 
create  legal  rights  and  obligations  between  the  principal  and 
third  persons,  and  may  render  the  agent  liable  to  the  principal 
for  misfeasance. 

We  can  say  then  that  the  relation  of  agency  must  rest  on 
agreement  (a  broader  term  than  contract).  The  assent  of  the 
principal  to  such  agreement  may  be,  of  course,  express  or  it 
may  be  implied.  It  is  implied  whenever  a  third  person  occupies 
such  a  position  that  according  to  ordinary  reas  nable  usuage 
he  would  be  understood  to  have  the  principal's  authority  to  act 
on  his  behalf. 

1.     FORMATION   BY   CONTRACT. 

Most  of  the  elements  of  a  contract  of  agency  are  common 
to  all  contracts.  Some  special  points  in  this  connection  may 
however  he  usefully  noted. 

Competency  of  Parties. 

Generally  speaking  parties  competent  to  make  any  contract 
are  competent  to  make  a  contract  of  agency.  As  between  the 
principal  and  aguiit  this  rule  is  well  enough  since  this  aspect 
of  the  relationship  is  as  we  have  seen  governed  by  the  law  of 
contract;  but  as  between  the  piincipa:  and  third  person;^  it 
calls  for  modification-  On  the  one  hand  we  have  to  inquire 
whether  an  incompetent  person,  as  a  lunatic  or  an  infant,  can 
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make  a  contract  through  a  competent  agent;  on  the  other 
hand  whether  a  competent  person  can  make  a  contract  through 
an  incompetent  agent. 

A.     Capacity  to  Act  as  Principal. 


Rulfi.    Capacity  to  contract  or  do  any  other  act  by  mcansl 

of  an  agent  is  cf.extensive  with  the  capacity  of  the  principall 
himcelf  to  make  the  contiact  or  do  the  act  that  the  agent  isl 
authorized  to  do. 

— Lnfantg.  An  infant  is  bound  by  a  contract  made  by  his 
agent  with  his  authority  in  cases  where  he  would  be  bound  if  he 
made  the  contract  personally. 

— Innamft  PrincJBfll&-  "The  contractual  acts  of  a  person 
of  unsound  mind  are  valid  unle£s  it  can  be  proved  by  the  per- 
son seeking  to  avoid  them  that  the  other  party  to  the  transaction 
was  aware  of  the  unsoundness  of  mind.  In  the  latter  case  they 
are  voidable  at  the  option  of  the  person  of  unsound  mind  or  his 
representatives."     (Jenks'  Dig.  Sec.  64). 

There  is  no  "stati's"  of  lunacy  for  the  purposes  of  legal 
rapacity. 

Applying  these  principles  to  the  contract  of  agency  the 
result  is  as  follows: — As  between  the  principal  and  agent  the 
contract  would  be  voidable  if  when  it  was  formed  the  agent 
knew  that  the  principal  was  insane:  as  between  the  principal 
and  third  parties  the  same  result  would  follow,  knowledge  of 
the  insanity  would  make  the  contract  voidable.  In  the  ab- 
sence of  knowledge  it  would  be  binding. 

Sec  Drew  v.  Nunn  (1879)  4  Q.  B.  D.  661  C.  A. 

Yonge  v.  Toynbee  (1910)  1  K.  B.  215,  VV.  Cas.  967. 
Auson  Contracts  12th  Ed.  391-392. 


Married  Women.  A  married  woman  could  make  no 
bindmg  contract  at  common  law  but  otherwise  now  under  the 
Married  Woman's  Arfs,  t»<  the  extent  that  she  may  contract 
in  her  own  person,  she  may  contract  through  an  agent. 
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Corporationi. 

A  corporation  has  the  powers  expressly  conferred  upon  it 
by  its  charter  as  wjll  as  all  {K)v/ers  incidental  to  the  powers 
so  conferred.  The  power  to  appoint  agents  is  on  the  same 
basis  as  any  other  power  of  a  corporation.  1 1  must  be  contained 
in  the  charter  expressly  oi  l)y  implication.  The  appointment 
of  an  agent  by  a  corporation  in  excess  of  its  powers  would  be  a 
void  act. 


Partnersh 


i£i     In  a  partnership  each  member  is  usually 


a  prmcipal  and  also  an  agent  in  the  management  of  the  partner- 
ship affairs.  As  agent  each  partner  has  the  authority  neces- 
sary for  carrying  on  the  business  of  the  partnership.  Among 
other  powers  he  has  the  power  to  appoint  agents  to  carry  out 
the  purposes  for  which  tie  partnership  exists.  But  if  the 
appointment  be  to  do  an  act  which  the  partner  could  not  hi- 
self  do  without  special  authority  from  his  co-partners  the 
appointment  will  not  bind  the  firm. 

Up-.incnrpnrntyrl  Tl..^.,  ^»/.  T  rmn^prrnrntrd  clubs  and 
other  voluntary  organizations  are  not  competent  principals 
because  not  legal  entities.  Their  members  may  be  held  as 
joint  principals  if  they  have  acted  jointly  in  the  appointment 
of  an  agent.  Mere  membership  in  a  club  does  not  make  them 
principals  as  to  contracts  made  by  officers  of  the  club. 

See  Flemyng  v.  Hector  (1836)  2  M.  &  W.  172:  46  R.  R.  553. 

Exceptions  to  the  Rule  as  to  Capacity. 

(1)  Where  the  capacity  to  do  the  act  arises  by  virtue  of 
special  custom  which  requires  the  act  to  be  done  in  person. 

See  Combs  Case  9  Co.  R.  75a  (1613);   W.  Cas.  33. 

(2)  Where  the  transaction  is  one  req'iired  by  statute  to 
be  done  personally:  e.  g.  the  acknowledge,  ent  of  a  deed  by  a 
married  woman. 
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■e  Hj'de  &  Johnson  (1S36)  2  Bing.  N. 

42  R.  R.  737:  W.  Cas.  37. 
Re  Whidey  (1886)  32  C.  D.  337:  W.  Cas.  39 
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(3)  When-  tin-  caparity  to  do  the  act  arist-s  hy  reason  of 
the  hohlinn  <>f  s«>m»'  puhlic  ofTicc.  or  hy  virtue  of  some  duty  of 
a  [lersona!  nature  n'(|uirinK  skill  (»r  discretion  in  its  exercise. 

The  rule  estahlished  in  Hyde  tS:  Johnson  was  al)roKated 
l)y  the  Mer.  Law  Am.  Act  185(1  19  iS:  20  Viet.  (\  97,  See.  13  and 
st>e  K.  S.  1900  C.  1(17  See.  5.  Stal.  of  Liuulations. 

B.     Capacity  to  Act  as  Agent. 

Rule.  .Any  person,  notwithstanding  any  leK'al  incapacity, 
may  act  as  an  aKent:  hut  his  own  rights  and  liabilities  in 
resiM'ct  i)oth  of  his  jirincipal  and  third  persons  will  In;  subject 
to  his  capacit> . 

Limitations,  (a)  NO  party  to  a  contract  is  competent 
to  sign  th(>  memorandum  required  by  the  Statute  of  Frauds  as 
agent  of  another  party   to  .such  contract. 

See  Vv  right  v.  Hannah  (1809)  2  Camp.  203. 

11  R.  R.  693. 
VV.  Cas.  10. 
Fairbrother  v.  Simmons  3  B.  &  Aid.  333. 

24  R.  R.  399. 
W.  Cas.  11. 

Disqualification,  (b)  As  between  the  agent  and  princi- 
pal the  agent  may  be  disqualified  by  the  fact  that  he  has  an 
interest  in  the  subject  matter  of  the  agency  adverse  to  that  of 
the  principal.  As  between  the  principal  and  a  third  person 
the  agent  may  Ix-  disqualified  by  the  fact  that  the  agent  is 
secretly  acting  for  both  the  parties  to  the  contract  to  the  i<now- 
ledgc  of  the  third  person.  This  would  amount  to  collusion 
between  the  agent  and  third  party  to  defraud  the  principal. 

Sc>e  Mayor  of  Salford  v.  Lever  (1891)  1  Q.  B.  168 

60  L.  J.  Q.  B.  39  C.  A. 

Tile  agent  of  one  party  to  a  contract  is  however  not  dis- 
qualified from  acting  as  agent  for  another  party  thereto  where 
he  can  do  so  consistently  with  his  duty  to  his  principal. 
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TlujH  l)n)kfrs  and  aiutunurrs  frt'tjufntly  act  for  botli  lh<' 
buyer  and  si'llcr  of  Roods. 

Stf  Bird  V.  HoultiT  (1833)  4  H.  i\-  443:   W.  (as.  12. 

38  R.  R.  285. 

Co-Agents.  WIhtc  a  nunilxT  of  [mtsoiis  are  jjiven  au- 
thority as  aK«'nts  of  the  principal,  whether  the  agency  is 
joint  or  s«'veral  is  a  matter  of  -istrucfion  to  l)e  pathered  from 
the  terms  of  the  authority  an.,  ihe  circumstances. 

See  Brown  v.  .Andrew  (1849)  18  L.  J.  Q.  H.  153. 

83  R.  R.  842. 

If  the  agency  is  a  joint  agency  all  the  co-agents  must  (in 
the  absence  of  a  contrary  provision)  concur  in  the  execution 
of  the  representative  acts  in  order  that  the  principal  may  be 
bound.  This  rule  is  however  subject  to  the  limitatititi  that 
where  the  authority  is  of  a  public  nature  and  the  co-agents  all 
meet  (or  a  majority  meet  after  due  notice  to  all)  for  the  puri)ose 
of  executing  it  the  majority  may  decide  for  all. 

See  (irindley  v.  Barker  (1798)  1  B.  cS:  F.  229;  4  R.  R.  787. 
Commonwealth  v.  L  ^uui  Corns.  9  Watts  (Pa.)  466. 

If  the  authority  is  joint  and  several  it  is  exercisable  by 
all  or  each  of  the  co-agents. 

An  authority  conferred  on  more  than  one  person  is  prima 
facie  a  joint  authority. 

Appointment  of  Agents. 

An  agent  (even  though  appointed  to  execute  an  instrument 
required  by  the  Stat,  of  Frauds  to  lx»  in  writing)  may  be  ap- 
pointed l)y  oral  communication,  l.y  writing  or  by  instrument 
under  seal. 

Sale  of  (".ooiis  Act,  1910,  Ch.  1,  Sec  6. 

R.  S.  Ch.  141,  Sec.  7. 
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Emerson  v.  Heelis,  2  Taunt  38:  11  R.  R.  S.  20:  W.  Cas.  53. 
Johnson  v.  Dodge,  17  III.  433:   W.  Cas.  56. 
Page  V.  Mcthfessel,  71  Hun  442:   W.  Cas.  47. 

Limitations. 

(1)  Where  by  statute  the  appointment  is  required  to  be 
writing. 

e.  g.  R.  S.  1900,  Ch.  141.  Sec  2.  3  4,  &  7. 

(2)  1 1  was  a  common  law  rule  (subject  to  some  exceptions) 
that  contracts  by  corporations  must  be  under  the  corporate 
seal.  This  limitation  is  completely  abolished  in  N.  S.  by 
statute.     R.  S.  1900,  Ch.  130. 

The  rule  has  also  with  regard  to  trading  companies  been 
abolished  in  England. 

(3)  Where  the  contract  between  the  principal  and  third 
party  is  required  to  be  under  seal  the  authority  of  the  agent 
to  execute  the  instrument  must  itself  be  under  seal.  A  con- 
tract for  tlie  sale  of  lands  need  not  be  under  seal,  though  by 
reason  of  the  statute  of  frauds  it  must  be  in  writing,  but  a 
conveyance  of  lands  must  be  under  seal  and  the  agents  authority 
to  execute  such  conveyance  must  also  be  under  seal.  So  also 
authority  to  execute  any  specialty,  as  a  bond,  must  be  given 
by  a  sealed  instrument. 

Hibblewhitc  b.  McMorine,  6  M.  &  W.  200:   W.  Cas.  58. 
Berkley  v.  Hardy  (1826)  5  B.  &  C.  355;  2  E.  R.  C.  273. 

29  R.  R.  261. 

This  rule  docs  not  apply  to  a  case  where  the  specialty  is 
executed  by  th.!  agent  in  the  presence  of  the  principal  and  the 
authority  to  execute  the  deed  is  given  then  and  there. 

See  Cardner  v.  Garner  5  Cush.  483    VV.  Cas.  61. 

This  rule  has  been  relaxed  chr  United  States  in  the  case 

of  partnerships.     Many  jurisd  ions  there  have  held  that  one 

partner  may  be  authorized  b;  pa-       o  execute  specialties  in 
the  partnership  name. 
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But  see  Harrison  v.  Jackson  (1797)  7  T.  R.  207. 

4  R.  R.  422. 
Ball  V.  DunsterviUe  (1791)  4  T.  R.  313. 

2  R.  R.  394. 

Gratitous  Agency. 

The  question  of  gratuitous  agency  resolves  itself  into 
two  parts  (1)  as  to  the  liability  of  a  principal  to  third  persons 
where  the  principal  acts  through  a  gratuitous  agent  (2)  as  to 
the  liability  of  the  agent  to  the  principal  or  to  third  persons 
where   the  agent  serves  with  compensation. 

The  first  phase  of  the  question  affords  little  difTiculty. 
One  who  acts  through  another  is  liable  to  third  persons  in  the 
same  way  as  if  he  has  acted  without  the  intervention  of  an 
agent,  and  so  far  as  the  third  person  is  concerned  it  is  wholly 
immaterial  whether  the  agent  acts  for  the  principal  for  com- 
pensation or  gratuitously.  The  sole  inquiry  is,  had  the  agent 
authority  to  act  for  the  principal?  If  so,  the  principal  is  bound 
by  the  agent's  acts  within  the  scope  of  his  authority. 

By  reason  of  the  doctrine  of  consideration  in  convract,  a 
gratritous  promise  by  an  agent  otherwise  than  by  specialty  to 
act  for  the  principal  is  unenforceable.  If  the  agent  enters 
upon  the  performance  of  the  act  he  may  then  be  liable  for  ne- 
gligence in  the  performance  of  it  because  one  who  voluntarily 
meddles  with  the  property  rights  of  another  is  bound  to  act 
as  an  ordinarily  prudent  man  would  act  under  like  circumstances. 

See  2  L.  Q.  R.  33. 
2.     Formation   by   Ratification. 

The  relation  of  principal  and  agent  may  be  formed  by 
ratification. 


The  assent  of  the  principal  to  the  act  of  the  agent  may  be 
given  either  before  the  act  is  performed  or  after  its  performance- 
When  given  before  the  performance  of  the  act  the  assent  is  in 
the  nature  of  an  appointment  of  the  agent  for  the  performance 


by 
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of  the  act  When  giveti  after  the 
nature  of  a  ratification  of  the  ac; 
a  prior  appointment. 


is  performed  it  is  in  the 
(1  has  tile  same  effect  as 


Statement  of  the  Doctrine.  Subject  to  tx*rtain  excep- 
tions hereafter  mentioned  where  one  person  assuming  to  act 
as  the  agent  of  another  does  an  unauthorized  act  on  behalf  of 
that  other  the  person  (m  whose  behalf  the  act  was  done  may 
ratify  the  act  and  thereby  give  it  the  same  legal  effect  as  if  the 
doing  of  it  had  been  in  fact  authorized. 

Sec  Cirant  v.   Ikard  5  N.   H.   129:    W.   Cas.   1021. 
Elements  of  Ratification. 

(1)  The  act  must  be  performed  on  behalf  of  an  existing 
principal. 

Two  elements  must  concur  before  the  basis  of  ratification 
can  be  said  to  be  laid : 

(a)  The  principal  must  be  an  existing  person  capable  of 
being  ascertained. 

If  an  agent  professes  to  make  a  contract  on  behalf  of  a 
corporation  to  be  formed  but  not  yet  in  existence  the  contract 
is  incapable  of  being  ratified  after  the  corporation  has  come  into 
existence. 

See  Kelner  v.  Baxter  L.  R.  2  C.  P.  174. 

36  L.  J.  C.  P.  94. 

W.  Cas.  1016. 
Re  Northumberland  Ave.  Hotel  (^o.  (1886)  33  C.  D.  16. 

2  E.  R.  C.  351. 

The  company  may  of  course  make  a  new  contract  on  tiit; 
same  terms  or  il  may  incur  liability  by  receiving  benefits  under 
the  contract  or  on  the  doctrine  of  part  performance,  but  it 
cannot  ratif> 

{h)  The  contract  must  have  l)een  at  the  time  professedly 
made  on  behalf  of  such  existing  principal.     In  ot.  or  words 
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where  the  act  is  done  in  the  name  of  the  actor  without  disclosing 
any  other  person  there  can  he  no  ratification  even  though  the 
actor  had  in  mind  a  principal  whom  he  expected  to  ratify. 

The  leading  case  is: 

Keighley  Maxtead  &  Co.  v.  Durant  (1901)  A.  C.  240  H.  L. 

70  L.  K.  B.  662. 
1  B.  R.C.  351. 
See  also  Durant  v.  Roberts  (1900)  1  Q.  B.  629. 

Moore  v.    Roper   (1904)   35  S.   C.   C.  533. 

Under  the  rule  that  the  principal  must  be  disclosed  as  a 
condition  precedent  to  ratification,  it  has  been  held  that  it  is 
enough  tliat  some  person  who  may  be  ascertained  and  identi- 
fied  is   referred    to. 

See  Hagcdoun  v.  Oliverson  2  M.  &  S.  485:  W.  Cas.  1037. 

15  R.  R.  317. 
Foster  v.  Bates  12  M.  &  W.  226:  W.  Cas.  1000. 

66  R.  R.  3111. 
Watson  V.  Swan  (i862)  31  L.  J.  C.  P.  210: 2  E.  R.  C  346 

lie.  B.N.  S.  756: 132  R.R  746 
Fraser  v.  Sweet  13  Man.  L.  R.  254  (1900). 
Willon  V.  Tunman  (1843)  6  M.  &  G.  236:  W.  Cas.  997 

64  R.  R.  770. 


(2)  It  is  a  second  element  of  ratification  that  the  princi- 
pal on  whcse  behalf  the  act  was  performed  shall  subsequently 
assent  to  the  contract.  Ratification  like  prior  authority  by 
agreement  rests  on  assent.  The  assent  of  the  agent  is  already 
given  by  his  assuming  to  act  in  the  transaction.  The  assent 
of  the  third  party  is  already  given  by  his  entering  into  the 
contract.  The  assent  of  the  principal  is  therefore  all  that 
is  required  to  make  the  contract  binding  on  him  and  on  the 
third  person.  Practical'y  the  same  considerations  govern  the 
the  doctrine  of  assent  in  ratification  as  govern  the  assent  in 
acceptance  of  an  offer.  Except  in  cases  where  a  particular 
form  is  necessary  by  statute  the  ratification  may  be  express 
or  it  may  be  implied  by  conduct.  All  that  tiie  law  requires  i.- 
such  a  manifestation  of  the  intention  of  the  principal  to  adopt 
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the  act  of  thf  agent  as  would  lead  the  ordinarily  i)rudent  nuin 
to  conclude  that  the  principal  had  assented. 

In  order  that  the  assent  recjuired  to  efl'-ct  ratitication  may 
be  established  it  is  necessary  that  the  thin  per.-m  shall  have 
full  knowleilKe  of  all  the  material  circumstances  under  whicii 
the  act  was  done. 

See  Lewis  \.  Read  13  M.  cS:  \V.  834:   G7  R.  R.  828. 
W.  Cas.  1001. 
Kreeman  v.  Rosher  (1849)  13  (J.  \i.  780. 

78  R.  R.  514. 

Of  course  the  facts  relied  on  as  effecting  a  ratification  may 
show  that  the  principal  intends  to  take:  the  risk  in  respect  to 
the  circumstancxs  in  which  the  contract  was  made  and  in  such 
case  it  is  not  necessary  to  show  knowledge.  As  was  said  by 
Patterson  J.  in  Freeman  v.  Rosher,  "the  intention  to  adopt  the 
act  at  all  e\ents  is  the  same  as  adopting  with  knowledge." 

See  also  Hasler  v.  Limoyne  (1858)  5  C.  B.  N.  S.  530. 

IIG  R.  R.  753. 
Kitzmauratv  \.  Bayley  (1856)  6  El.  &  Bl.  868. 

106  R.  R.  827. 
26  L.  J.  Q.  B.  114. 
Coombs  V.  Scott  12  Allen  (Mass)  493. 
Hyatt  V.  Clarke  118  X.  Y.  563. 

Ratification  by  cc)nduct  may  of  course  assume  an  endless 
variety  of  forms.  The  most  common  form  is  the  acceptance 
by  the  principal  of  benefits  under  the  contract.  Mere  silence 
may  in  certain  circumstances  be  suflficient.  Rarely  if  ever 
would  mere  silence  amount  to  ratification  of  an  act  done  by  a 
person  who  had  no  authority  to  act  at  all,  but  in  the  case  of  an 
agent  exceeding  his  authority  the  circumstances  may  impose  a 
duty  to  speak 

See  Fothergill  v.  Phillips  L.  R.  6,  Ch.  A.  at  pag'-  777. 
VVaithman  v.  Wakefield  1  Camp.  120 

10  R.  R.  654. 
Smith  V.  Hull  Glass  Co.  11  C.  B.  897. 

87  R.  R.  804. 
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Auent  must  be  Unconditional.  Hh'  ratification  must 
extend  to  the  wliole  act.  Ont-  cannot  of  c«)Urse  take  the  benefit 
of  a  contrac  t  without  also  assuming  its  l)ur<Jens.  Accordingly 
the  ratification  of  part  of  a  transaction  operates  as  a  ratification 
of  the  whole. 

See  C"o-nwall  v.  Wilson  (1750)  1  \es.  510. 

Dem.  sey  v.  Chaml)ers  154  Mass  330:    W.  Cas.  10^0. 
Bradford  v.  Myers  32  T.  L.  K.  113. 
Hillherry  v.  Hatton  (1864)  2  \l.  &  C  822. 

133  R.  R.  811. 
33  L.J.  Kx.  190. 
Powell  V.  Smith  (1872)  14  Kq.  85. 

41  L.  J.  Ch.  734. 

Recapitulation-Assent. 

Ihe  assent  necessary  to  effect  a  ratitication  must  hv  a  real 
assent  free  from  fraud,  mistake  or  ignorance  of  material  facts. 
It  must  be  unconditional,  but  may  i)e  express  or  implied  fnmi 
circumstances.  If  the  principal  has  been  induced  to  ratify  the 
wntract  by  the  fraud  of  the  tliird  party  he  can  of  course  a\oid 
the  ratification. 

Form  of  Ratification. 

(3)  In  some  cases  it  is  an  element  of  an  effective  rati- 
fication that  the  assent  of  the  principal  be  expressed  in  a  parti- 
cular form. 

It  is  not  necessary  that  the  ratification  of  a  \yritten  con- 
tract should  ijc  in  writing  even  though  the  contract  is  one  which 
by  reason  of  the  Statute  of  I'rauds  is  unenforceable  unless 
evidenced  by  writing. 

See  Maclean  v.  Dunn  (1828)  4  Bing  722:   W.  (^as.  993. 

29  R.  R.  714. 


Specialty.     Autliority  to  execute  a  contract  which  Is  re- 
quired to  be  under  seal  must  be  conferred  by  an  instrument 
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under  seal,  hence  the  unauthori/etl  execution  of  such  a  contract 
can  be  ratified  only  by  an  instrument  of  e«iual  formality. 

See  Oxf.)rd  v.  Crowe  (1893)  3  Ch.  535. 

(4)  It  is  essential  to  ratification  that  the  act  be  one  \v:,ich 
the  principal  could  have  authorized  liut  every  act  (not  void) 
whether  lawful  or  unlawful  which  is  in  its  nature  capable  of 
being  done  by  an  agent  is  capable  of  ratifiiation. 

Ashbury  v.  Kiche  (1875)  L.  R.  H.  L.  653. 

2  E.  R.  7  C.  304. 
Ancona  v.  Marks  7  H.  .^'   .\.  086:   W.  ("as.  1014. 


If  .\.  forges  the  name  of  B.  to  an  instrument  can  B  ratify 
the  forgiry? 

See  Brook  v.  Hook  (1871)  L.  R.  6  Ex.  89. 

W.  Cas.  1034. 
Scott  V.  Bank  of  N.  B.  23  S.  C.  C.  283. 
(".rcinfield  v.  C>aft.s4  Allen  (Mass.)  447,  W.  Case.  1026 
McKenzie  v.  British  Linen  Co.  (1881)  6  A.  C.  82. 

Limitations  to  the  general  rule  that  the  principal  may 
ratify  any  act  which  he  could  have  authorized. 

A  Limitation  to  tiie  general  rule  is  found  in  the  case  of 
notices  on  belialf  of  an  alleged  principal  where  the  notice  is 
one  of  an  existing  intent  and  must  be  authoritively  given  within 
a  specified  time.  Such  notice  cannot  Ix'  given  by  one  without 
authority  or  by  an  agent  in  excess  of  authority  and  he  suljject 
to  ratification  after  the  xpiration  of  the  time,  so  as  lo  avail 
the  principal.  The  reason  is  that  the  party  notified  has  a 
right  to  know  the  intent  of  the  principal  within  the  time  during 
which  notice  may  be  given. 

The  act  of  ratilication  must  take  place  at  a  time  and  under 
circumstances  when  the  ratifying  party  might  have  lawfully 
done  the  act  which  he  assumes  to  ratify. 
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See  Right  v.  Cuthell  5  East  491:  W.  Cas.  1034. 
7  R.  R.  752. 
iiird  V.  Brov.n  (1850)  4  Ex.  786. 

80  R.  R.  775. 
W.  Cas.  1040. 
Dibbins  v.  Dibbins  (1896)  2  Ch.  348. 

65  L.  J.  Ch.  734. 

A  payment  cannot  be  ratified  after  the  money  paid  has 
been  returned  to  the  person  who  paid  it. 

Walter  v.  James  (1871)  L.  R.  6  Ex.  124:  W.  Cas.  1049. 

40  L.  J.  Ex.  104. 
W.  Cas.  1049 

Does  notice  of  the  withdrawal  of  an  offer  made  to  and  ac- 
cepted by  an  agent  without  authority  prevent  the  principal 
from  subsequently  ratifying  the  acceptance? 

See  Boulton  Partners  v.  Lambert  (1888)  41  C.  D.  295. 

58  L.  J.  Ch.  425. 
W.  Cas.  1053. 

Note  that  the  third  person  and  the  unauthorized  agent 
may  by  mutual  assent  release  the  third  person  from  liability 
at  any  time  before  ratification.     (Walter  v.  James  Supra). 

In  the  United  States  the  doctrine  generally  prevails  that 
the  third  person  may  recede  from  the  contract  at  any  time  be- 
fore ratification  on  the  ground  that  prior  to  ratification  there 
is  no  mutality,  and  if  one  party  is  free  to  be  bound  or  not  bound 
the  other  must  also  be  free. 

See  Flemming  v.  Bank  of  N.  Z.  (1900)  A.  C.  at  p.  587. 
Williams  V.  North  China  Co.  (1876)  1  C.  P.  D.  757. 

W.  Cas.  1040  (note) 
Grover  v.  Mathews  (1910)  2  K.  B.  401:  79  L.  J.  K.  B. 

1025. 


(5)  It  is  another  element  of  an  effective  ratification 
that  the  principal  be  competent.  The  same  con.siderations 
apply  in  respect  to  the  competency  of  the  principal  to  ratify 
an  act  as  to  authorize  •; 
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Recapitulation  of  Elements. . 

(1)  Act  must  be  professedly  performed  on  behalf  of  an 
existing  principal. 

(2)  Subsequent  genuine  assent  of  such  principal. 

(3)  In  some  cases  ratification  must  be  in  a  particular 
form. 

(4)  The  act  ratified  must  be  a  valid  act  which  the  princi- 
pal was  capable  of  authorizing. 

(5)  The  principal  must  lie  competent. 

Lejgf  al XC fecU.  sf  .RatifjcatiDP . 

Ratification  bears  many  analogies  to  acceptance  of  an 
offer.  "Probably  the  legal  analysis  of  the  position  is:  that 
the  agent  offers  to  act  as  such,  and  assuming  his  offer  accepted, 
proceeds  to  act  as  agent.  The  intended  principal  ma>-  decline 
or  omit  to  accept  the  offer,  but,  if  he  accepts  it  his  acceptance 
relates  back  to  the  date  of  the  offer."  (Jenks'  Dig.  Bk.  I, 
Sec.  125). 

Rule.  After  ratification  the  principal  and  the  agent  and 
third  party  are  in  the  same  position  as  if  the  contract  or  act 
had  been  authorized  at  the  time  it  was  made  or  done. 

See  Wilson  v.  Tunman  (1843)  6  M.  &  C.  236:  W.  Cas.997 

64  R.  R.  770. 
Bird  V.  Brown  (1850)  4  Ex.  786:  W.  Cas.  1040. 

80  R.  R.  775. 


e.  g.  A.  on  B's  behalf  but  without  his  authority  distrains 
goods  belong  to  C.  and  B.  ratifies  the  distress.  If  B.  had  a  right 
to  distrain  A.  Js  discharged  from  liability,  the  ratification  having 
a  retroactive  effect  and  rendering  the  distress  lawful  ab  initio. 
If  B.  had  no  right  to  distrain  A.  and  B.  are  jointly  liable  as 
trespassers. 

See  Whitehead  v.  Taylor  (1839)  10  A.  &  E.  210. 

50  R.  R.  385. 
Hull  V.  Pickersgill  (1819)  1  Brod.  &  B.  282. 

21  R.  R.  598. 
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(1)  Intervening  Rights. 

(a)  WTiile  as  between  the  parties  ratification  relates  back 
to  the  time  of  the  original  transaction,  it  cannot  by  so 
doing  cut  off  the  intervening  rights  of  strangers  to  the 
transaction.  Purchasers  of  the  subject  matter  of 
the  contract,  attaching  creditors  and  others  who 
acquire  intervening  proprietary  rights  are  protected 
from  the  effects  of  a  subsequent  ratification. 

e.  g.  See  Bird  v.  Brown  (above  cited)  W.  Cas.  1040. 
Donelly  v.  Popham  1807  1  Taunt  1 

9  R.  R.  687. 

(b)  Where  except  in  the  case  of  the  ratification  of  a  cm- 
tract  an  act  is  of  such  a  nature  that,  if  it  had  b».  jn 
duly  authorized,  it  would  have  imposed  a  duty  on  any 
third  person  the  ratification  of  such  an  act  does  not 
operate  to  impose  such  duty  retrospectively. 

^.  g.  A.  being  indebted  to  B.  tenders  the  amount  of  the  debt 
subsequently  C.  demands  the  debt  in  B's  name  and  on  his 
behalf  but  without  authority  B.  cannot  ratify  the  demand  so 
as  to  defeat  A's  plea  of  tender. 

Cole.  v.  Bell  (1808  1  Camp.  478. 

10  R.  R.  731  (n). 

A.  has  possession  of  goods  belonging  to  B.  C.  demands 
the  goods  on  B's  behalf  but  without  his  authority.  B.  cannot 
ratify  the  demand  so  as  to  entitle  him  to  maintain  an  action 
(founded  on  the  demand)  against  A.  for  the  conversion  of  the 
goods. 

Solomon  v.  Daws  (1794)  1  Esp.  83. 

(2)  Previous  Breach.  There  is  a  further  limitation  on 
the  rule  as  to  the  effect  of  ratification  in  that  the  ratification 
of  a  contract  does  not  give  the  principal  a  right  of  action  in 
respect  of  any  breach  committed  before  the  time  of  ratification. 

Kidderminster  v.  Hardwick  (1873)  L.  R.  8  Ex.  13. 

43  L.J.  Ex.  9. 
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3.     Quasi-Contractual  Relations  giving  rite  to  agency. 

Aside  from  contracts  which  rest  upon  the  agreement  of 
the  parties  there  is  a  more  or  less  clearly  defined  class  of  legal 
relations  in  which  the  obligations  are  enforced  by  contractual 
remedies,  although  in  fact  no  contract  by  agreement  existed 
between  the  parties.  These  relations  are  usually  now  called 
quasi-contractual  relations.  Such  are  the  contracts  of  an 
infant  to  pay  for  necessaries,  of  a  man  to  return  money  paid 
him  under  a  mistake  of  fact,  of  a  corporation  to  return  the 
benefits  received  under  a  contract  ultra  vires.  These  obli- 
gations are  imposed  by  law  on  grounds  of  public  policy  and 
juctice. 

The  same  principle  of  quasi  contractual  obligation  is 
applied  for  the  purpose  of  creating  an  agency  where  otherwise 
there  would  be  none.  Such  agency  generally  arises  from  the 
necessity  of  the  situation. 

(1)     Agency  of  a  Wife. 

The  agency  of  a  wife  to  pledge  the  credit  of  her  husband 
may  rest  on  any  one  of  three  grounds. 

(1)  There  may  be  actual  authority.  In  such  case  we 
have  of  course  only  the  normal  agency  created  by  agreement. 

(2)  There  may  be  ostensible  authority  arising  out  of  the 
marriage  relation  by  reason  of, 

(A)     Cohabitation. 

Rule.  A  wife  living  with  her  husband  is  prima  facie  the 
agent  of  her  husband  in  respect  of  the  management  of  the 
household,  and  may  pledge  her  husband's  credit  for  neces- 
saries suitable  to  his  position  and  the  manner  in  which  the 
household  is  maintained :  The  presumption  from  mere  cohabi- 
tation may  be  rebutted  by  proof  that  her  husband  has  either 
supplied  her  (a)  with  sufficient  necessaries  or  money  to  purchase 
the  same  or  (b)  e.xpressly  forbidden  her  to  pledge  his  credit. 
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See.  Phillipson  v.  Hayter  (1870)  L.  R.  6  C  P.  at  p.  41. 
Morrell  v.  Westmoreland  (1903)  1  K.  B.  64. 

72  L.  J.  K.  B.  66. 
Debenham  v.  Mellon  (1880)  6  A.  C.  24  H.  L. 

50  L.  J.  Q.  B.  155. 
Jolly  V.  Rees  (1864)  15  C  B.  N.  S.  628. 
32  L.  J.  C.  P.  177. 

Where  the  purchases  go  beyond  such  as  the  manager  of 
the  household  might  reasonably  make  in  the  circumstances 
there  is  no  presumption  of  authority  from  the  mere  fact  of  the 
maniage  relation.  Marriage  does  not  as  does  partnership 
create  the  relation  of  agent  and  principal.  Authority 
must  Ix!  sought  in  acts  and  conduct  on  the  part  of  the 
husband  calculated  to  induce  third  parties  to  believe  that  the 
wife  has  the  added  authority.  That  is  to  say  ostensible  au- 
tority  rests  upon  the  same  considerations  here  as  in  any  other 
case  except  that  the  fact  that  the  wife  manages  the  household 
raises  a  presumption  of  authority  to  make  the  usual  and  ordi- 
nary purchases  necessary  in  such  management.  Where  hus- 
band and  wife  li\e  apart  there  io  no  such  presumption. 

B.     Cohabitation  and  Household  Management. 

Rule.  Where  a  wife  who  is  living  with  her  husband  has 
the  management  of  the  household  she  is  the  husband's  agent 
in  all  household  matters  and  may  pledge  his  credit  for  such 
things  as  are  necessary  in  the  ordinary  course  of  such  manage- 
ment and  are  usually  bought  on  credit  and  every  act  done  by 
the  wife  within  the  scope  of  her  estensible  authority  as  manager 
of  his  household  binds  her  husband  unless  she  has  in  fact  no 
authority  to  do  the  particular  act,  and  the  person  dealing  with 
her  has  at  the  time  of  the  transaction  notice  of  such  want  of 
authority. 


See  Emmett  v.  Norton  (1838)  8  C  P.  506:   56  R.  R.  848. 
Ruddock  V.  Marsh  (1857)  1  H.  &  N.  601 :  108  R.  R.  743 

But  compare  Morel  v.  Westmoreland  (1904)  1.  A.  C.  11. 
(cited  supra)  and  Jenks'  Dig.  Bk.  1  Sec.  132. 
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A  hoiisc'ki'i'iHT  or  st-rvant  prt'siding  ovt-r  a  man's  house- 
hold has  thi!  sanif  ostensible  authority  while  so  presiding  to 
pledge  his  credit  as  a  wife,     ijenks'   f)iR.  Sih-.  134). 

See  Ryan  v.  Sams  (1848)  12  O.  B.  460. 

76  R.  R.  31. 
Reneaux  v.   Teakle  (1853)  8  Ex.  680:  91  R.  R.  703. 

The  question  whether  the  articles  for  which  the  credit  is 
pledget]  are  necessaries  is  a  (juestion  of  fact  for  the  jury,  and 
the  burden  of  pr(K)f  lies  on  the  jjcrson  supplying  them. 

S<e  Jewsbury  v.  Xewbold  (1857)  26  L.  J.  Ex.  247;    112 
R.  R.  927. 


Husband  and  Wife  living  apart. 

Rule.  A  wife  li\ing  apart  from  her  husband  with  his  con- 
sent has  authority  to  pledge  her  husband's  credit  for  neces- 
saries supplied  for  the  use  cf  herself  and  their  children  living 
with  her;  unless  she  is  provided  by  him  with  an  adequate 
maintenance  or  an  income  which  she  has  agreed  to  accept  as 
adequate,  or  has  adeciuate  separate  means. 

See  Negus  v.  Foster,  46  L.   V.  675  C.  A. 

Johnston  v.  Sumner  (1858)  3  H.  &  N.  261: 117  R.  R.  769 
Eastland  v.  Burchell  (1878)  3  Q.  B.  D.  432. 

47  L.J.  Q.  B.  500. 

Mainiwering  v.  Leslie  (1826)  2  C.  &  P.  507:  31  R.  R.  691. 

Wife's  Agency  of  Necessity. 

Rule.  Where  a  wife  has  been  deserted  by  her  husband- 
or  has  been  turned  away  Iiy  him  without  adetiuate  cause,  or 
has  left  him  in  consequence  of  such  m-sconduct  on  his  part 
as  justifies  her  in  leaving  him,  and  is  living  apart  from  him, 
she  has  authority  tf>  pledge  his  credit, 

(a)     for  necessaries  suitable  for  her  station  in  life: 
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(b)     for  costs   rt'iisonahly   iiicurrotl    in   talc;  .r   legal    pro- 
rccdinKs  anaii;.st  him; 

fc)     for  tlu-  maintenanrf  and  idiuation  of  thiir  childrtn 
\'\\\nn  with  her. 

In    thr   circumstaniis   ahovf    >tatfd    there    is   a    liabilit\ 
cTcate<]  by  law. 

See  Wilson  \.  Ford  (18()8)  L.  V   3  Kx.  63. 

37  L.J.  Kx.  60. 
Houliston  V.  Smith  (1825)  3  BinK-  127:   28  R.  R.  609. 
Bazeley  v.  Fonier  (1868)  L.  R.  3  Q.  Fi.  559. 

37  L.  J .  O.  [i.  237. 

As   to   what    misconiluct    justifies  a    wife   in   leaving   her 
husband. 

See  Houliston  \.  Smith  (supra). 

Tempany  v.  Hakerville  (1858)  1  F.  \-  F.  438. 

115  R.  R.  936. 
Brown  v.  Ackroyd  (1856)  5  Kl.  <S:  Bl.  819. 

103  R.  R.  762. 

Effect  of  Misconduct  of  Wife. 

See  Go\ier  v.  Haniock  (1796)  6  T.  R.  603.     3    R.  R.  271. 
Cooper  \.  Lloyd  (1859)  6  C.  B.  N.  S.  519. 

120  R.  R.  253. 
Atkings  N .  I'earce  109  R.  R.  876. 

(1857)    2  C.  P.  X.  S.  763. 
Wilson  \ .  Cdossop  20  Q.  B.  D.  354. 

57  L.  J.  Q.  B.  161  <:.  A. 
Norton  eS:  Faz.m  (1789)  1  B.  <S:  F.  226. 

4  R.  R.  785. 

(2)  Children.  A  child  even  though  living  with  his 
I)arents  has  no  authority  to  pledge  his  parent  "  credit  even  for 
necessaries. 

It  is  of  course  true  that  the  relationship  of  the  parties 
will   establish   authority   on   slighter  evidence    than    in   cases 
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where  the  relationship  does  not  exist;  but  some  evidence  of 
authority  must  he  given,  enough  to  establish  a  case  for  the 
jury. 

Sec  Mortimore  v.  Wright  (1840)  6  M.  &  W.  482. 

55  R.  R.  704. 

(Some  American  courts  enforce  a  liabih'tv  founded  on  the 
obligation  to  support). 

(3)     Shipmaster. 

A  shipmaster  has  authority  in  case  of  necessity  to  purchase 
supplies  for  his  vessel  and  pledge  the  credit  of  the  owner.  So 
also  in  case  of  supreme  necessity  the  shipmaster  has  authority 
to  sell  the  cargo  or  even  the  vessel. 

See  Vol.  2  E.  Ruling  Cases,  535,  Et  seq. 

The  doctrine  of  agency  by  necessity  has  been  extended 
in  some  cases  to  relations  unknown  to  the  common  law.  An 
instancp  is  found  in  that  of  the  employment  of  medical  atten- 
dance  in   railway  accidents. 

Terra  Haute  Ry.  v.  McMurray  98  Ind.  358. 
Lewisville  Ry.  v.  Smith,  121  Ind.  353. 
Langan  v.  G.  W.  Railway  Co.  (1873)  30  L.  T.  173. 
G.  N.  Railway  Co.  v.  Sroaffield,  L.  R.  9  Ex.  132. 
Gwillian  v.  Twist  (1895)  1  Q.  B.  84  C.  A.    W.  Cas.  95. 

(4)     Estoppel. 

Where  a  pv-rson  by  his  conduct  represents  that  another 
jjerson  is  his  agent  he  will  not  be  permitted  to  deny  the  ex- 
istence of  the  agency  with  respect  to  any  third  person  acting 
on  the  faith  of  such  holding  out. 

This  rule  is  an  application  of  the  doctrine  of  estoppel 
in  pats.  ^^ 

See  Page  v.  Methfessol  71  Hun.  (N.  Y.)  442-   W  Cas  47 
Pale  V.  Leask  (1862)  22  L.  J.  Ch.  155. 

Some  writers  have  given  great  emphasis  to  the  doctrine 
of  ost^.ppcl  in  its  appiication  to  the  Idvv  of  agency.  It  has 
been  said  that  the  ground  on  which  the  principal  is  held  liable 
for  the  acts  of  an  agent  within  the  scope  of  his  apparent  or 
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ostensible  authority  but  beyond  the  limits  of  his  real  authority 
IS  estoppel.  Other  writers  think  the  doctrine  of  estoppel  too 
narrow  and  furnishing  in  any  case  a  roundabout  approach  to 
an  end  which  can  be  reached  more  directly  by  appealing  at 
once  to  the  axiom  of  agency. 

For  a  discussion  of  the  matter  see  the  following: 

Estoppel  Theory. 

Ewart  on  Estoppel,  C.  26. 

Estoppel  &  Agency  16  H.   L.   R.   186. 

Contra. 

15  H.  L.  R.  324. 

Missapplication  of  Estoppel,  Kenneson 
5  Columbia  L.  R.  261. 
Also  see  Green  Bag  Vol.  13  p.  50. 

4.     The  Termination  of  the  relation  of  Agency. 

(1)  The  relation  of  principal  and  agent  may  come  to  an 
end  under  the  terms  of  the  agreement  under  which  it  was  con- 
stituted.    Butler  V.  Knight  (1867)  L.  R.  2  E.x.  109. 

(2)  The  relation  may  be  determined  (a)  by  the  principals 
revocation  of  the  Agent's  authority,  of  (b)  by  the  Agent's 
renunciation  of  his  authority. 

See  Warlow  v.  Harriscn  (1859)  1  El.  and  El.  309. 

117  R.  R.  219. 
Campanari  v.  Woodburn  (1854)  15  C.  B.  400. 

100  R.  R.  406. 
BKxjkshire  v.  Brookshire  8  Ired,  L.  74:  W.  Cas.  953. 

Notice  of  Revocation.  In  order  to  protect  himself  the 
prmcipal  should  communicate  the  revocation  not  only  to  the 
agent  but  to  persons  who  on  the  strength  of  the  previous 
authority  are  likely  to  deal  with  the  agent. 

See  Anon  \.  Harris  12  Mod.  346:  VV.  Cas.  953. 
Truman  v.  Loder  (1840)  11   A.  &  E.  589. 

52  R.  R.  451:  VV.  Cas.  578  (n). 
Aste  V.  Montague  (1858)  1.  F.  &  F.  264. 

115  R.  R.  903. 
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Effect  of  Revocation.  While  the  principal  has  the  power 
to  revoke  at  any  time  with  or  without  good  cause,  the  re- 
vocation may  give  use  to  a  claim  for  damages  for  breach  of 
contract. 

Effect  of  Renunciation.  The  renunciation  becomes 
operative  at  between  the  principal  and  agent  when  knowledge 
of  It  actually  reaches  the  principal.  The  principal  as  in  the 
case  of  his  oAvn  revocation  should  notify  third  persons  in  order 
tx)  protect  himself  against  subsequent  dealinjjs  with  the  agent. 
The  renunciation  may  give  use  to  a  claim  for  damages  against 
the  agent. 

(3)     The  relation  may  be  determined  by  operation  of  law 
Discharge  of  contracts  by  operation  of  law  is  a  topic  of  the 
g(  n<  ral  law  of  contract.      Contracts  of  personal  service  may 
be  termmatrd. 

fa)     By  a  change  in  the  law  which  renders  the  contract 
impossible  or  illegal. 

By  destruction  of  the  subject  matter  of  the  agency. 

By   changed    conditions    not   contemplated    by    the 
Agency. 

See  Rhodes  v.  Forwood  (1876)  1  A.  C.  256. 
Turner  v.  Goldsmith  (1891)  1  Q.  B.  544. 

By  the  death  of  either  party. 
Baxter  v.  Burfield  2  Str.  1266:   W.  Cas.  957 
Blades  V.  Free  (1829)  9  B.  &  C.  167.    32  R.  R.  620 
Foster  \-.  Bates  (1843)  10  M.  &  W.  226. 
„,,.    .  67R.  R.  311:  W.  Cas.  1000. 

Whitehead  v.  Lord  (1852)  7  Ex.  691.     86  R.  R.  797. 
Salton  V.  N-jw  Becton  Co.  (1900)  1  Ch.  43. 
Harper  v.  Little  2  Mo.  14:   W.  Cas.  958. 
Griggs  V.  Swift  82  Oa.  392:   W.  Cas.  960. 

By  the  insanity  of  either  party. 


(b) 
(c) 


(d) 


(e) 


See  Drew  v.  Num  (1879)  4  Q.  B.  D.  611. 

W.  Cas,  967. 
Vonge  V.  Toynbee  (1910)  1KB.  215. 
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(f)  By  the  bankruptcy  of  the  principal. 
See  Pearson  v.  Graham  (1837)  6  A.  &  E.  899. 

45  R.  R.  644. 

The  bankruptcy  of  the  agent  does  not  necessarily  deter- 
mine the  agency.  Whether  or  not  it  has  this  effect  depends 
uponthe  nature  of  the  agency. 

See  Phelps  v.  Lyle  (1840)  10  A.  &  E.  163. 

50  R.  R.  353. 

(g)  By  war 

Sec  Insurance  Co.  v.  Davis  95  U.  S.  425. 

W.  Cas.  961. 

(4)     Irrevocable   Agencies. 

To  the  general  rule  that  an  authority  vested  in  an  agent 
by  the  principal  may  be  revoked  by  the  act  of  the  principal, 
or  by  operation  of  law  there  are  some  exceptions.  These 
exceptions  constitute  the  class  of  irrevocable  agencies. 

The  reason  for  holding  certain  powers  vested  in  an  agent 
irrevocable  is  that  a  revocation  would  cause  to  the  agent  a 
loss  or  damage  other  than  and  different  from  a  mere  loss  of 
employment  or  profit.  Thus  if  the  agent  is  employed  to  do 
an  act  which  involves  him  in  personal  liability  to  a  third 
person,  and  he  has  incurred  such  liability,  the  authority 
cannot  be  revoked,  because  its  roocation  would  subject  the 
agent  to  an  action  by  the  third  person. 

See  Walsh  &  Whitcomb  (1797)  2  Esp.  565:  W.  Cas.  973. 
Gaussen  v.  Morton  (1830)  10  B.  &  C.  731. 

34  R.  R.  558. 
Raleigh  v.  Atkinson  (1840)  6  M.  &  W.  670. 

55  R.  R.  764. 
Smart  &  Saunders  (1848)  5  C.  B.  895;  75  R.  R.  849. 
loplin  v.  Florence  (1851)  10  C.  B.  744:  84  R.  R.  773. 

Crawfootv.  Gurney  (1832)  9  Bing.  372. 

35  R.  R.  557. 
Hamilton  v.  Spottiswoode  (1849)  4  Ex.  200. 

80  R.  R.  519. 
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Yatts  V.  Hoppe  (1850)  9  C.  B.  541 ;  82  R.  R.  429. 
Read  v.  Anderson  (1884)  13  Q.  B.  D.  779. 

53  L.  J.  Q.  B.  532  C.  A. 

VV.  Ca.s.  765. 

What  is  the  effect  of  death  of  priiuipal  where  the  authority 
is  "irrevocable?" 

See  Watson  v.  King  (1815)4  Camp.  272 

16  R.  R.  790. 
Spoomr  V.  Sandilands  (1842)1  Y.  &  Coll.  C.  C.  390. 

57  R.  R.  397. 
Hunt  V.  Rousmanier's  Adm  8  Wheat,  174. 

W.  Cas.  974. 

II. 

The  Effect  of  the  Relation  Between  Principal  and  Agent, 

The  obligations  of  each  party  are  fixed  either  by  the 
terms  of  the  contract  expressly  made  or  annexed  by  law  or 
custom  or  by  tei  ms  reasonably  inferred  from  the  circumstances. 

1.     Obligations  of   Principal   to   Agent. 

(1)  The  duty  to  compensate  the  agent.  The  com- 
pensation may  be  fixed  by  express  agreement  or  (in  the  absence 
of  express  agreement)  by  business  custom  or  the  circumstances 
of  the  employment. 

See  Reeve  v.  Reeve  (1858)  1  F.  &  F.  280:  115  R.  R.  911. 
Fcord  X .  Morley  (1859)  1  F.  &  F.  496:   115  R.  R.  949. 

Unauthorized  Service.  If  the  service  was  unauthorized 
but  subsequently  ratified,  the  agent  may  recover  remuneration 
to  the  same  extent  as  if  the  service  had  be  originally  authorized. 
Apply  this  doctrine  carefully.  In  the  first  place  the  adoption 
of  the  act  must  Ix?  a  real  ratification  and  not  merely  an  attempt 
by  the  principal  to  avoid  further  loss.  Secondly  what  might 
establish  ratification  between  the  principal  and  a  third  party 
will  not  necessarily  establish  it  between  the  principal  and  the 
agent.  Thirdly  distinguish  lx.'tween  ratification  and  a  .sub- 
sequent promise  to  pay  for  gratuitous  services. 
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Conditional  Compensation. 

St>e  Cutter  v.  Powell  (1795)  6  T.  T.  320. 

3  R.  R.  185. 
2  Sm.  L.  C.  1. 
Burchell  v.  Cowrie  Collieries  (1910)  A.  C.  614. 

Illegal  services.  Where  the  services  of  the  agent  have 
been  knowingly  rendered  in  an  unlawful  undertaking  or  where 
the  agent  is  not  legally  qualified  he  can  recover  no  compensa- 
tion. 

Agent's  misconduct  or  negligence. 

See  Salamans  v    Pender  (1865)  3  H.  &  C.  639. 

140  R.  R.  651. 
Hill  V.  Featherstonhaugh  (1831)  7  Bing.  569. 

33  R.  R.  576. 
Andrews  v.  Ramsay  (1903)  2  K.  B.  635. 

72  L.  J.  K.  B.  865. 
Hippisley  \ .  Knee  Bros.  (1905)  1  K.  B.  1. 

74  L.  J.  K.  B.  68. 

Revocation  by  act  of  principal  or  operation  of  law. 

(a)  See  Pricket  v.  Badger  ( 1856)  1  C.  B.  N.  S.  296. 

107  R.  R.  668. 
Simpson  v.  Lamb  (1856)  17  C.  B.  603  104  R.  R  806 
Cutter  V.  Gillette  163  Mass.  95. 
Cadigan  v.  Crabtree.  179  Mass  474. 

(b)  See  People  v.  C.lobe  N.  S.  Co.  91  N.  Y.  174. 

Renunciation.  Where  the  agent  carefully  abandons  the 
the  agency  he  cannot  recover  for  services  already  performed, 
unless  the  contract  is  divisible. 

See  Davis  v.  Maxwell  (1847)  12  Met.  (Mass)  286. 
Anson  on  contract  p. 

(2)     The  duty  to  indemnify  and  reimburse. 

See  D'Arcy  v.  Lyle  (1813)  3  Binn  (Pa)  441.    W.  Cas.  747. 
cf.  Halbrourn  v.  International  llonsi:  .\gency  (1903) 

1  K.  B.  27. 
Adamson  v.  Jarvis  (1827)  4  Bing  66. 

29R.  R.  503;  W.  Cas.  754. 
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Duncan  v.  Hill  (1873)  L.  U.  8  Ex.  242. 

42  I..  J.  Kx.  179:  VV.  Cas.  760. 
Ktafl  V.  Ami.Tson  (1884)  13  (J.  H.  U.  779. 

\V.  Cas.  765. 
Baylifff  v.  Buttenvorth  (1847)  1  Ex.  425. 

74  R.  R.  702. 

Remedies  of  Agent.  In  addition  to  an  action  at  law  and 
other  rtnu-dits  oi)cn  to  all  creditors  the  agent  may  have  a 
special  reme'ly  in  the  nature  of  a  lien  on  the  subject  matter  of 
the  agency.  The  lien  is  a  jxwsessory  one  and  like  other  com- 
mon law  liens  is  lost  vhen  the  agent  parts  with  the  prof>erty 
which  is  subject  thereto.  See  Bowstead  on  Agency  Art.  Yl-75 
inclusive,     pp.  233-264  of  the  5th  Edition. 

2.     Obligations  of  Agent  to  Principal. 

Gratuitous  Agents. 

see  Wilkinson  v.  Coverdale  1  Esp.  75:  33  R.  R.  256. 

W.  Cas.  882. 
Thorn  v.  Deas  4  Johns  84:  VV.  Cas.  883. 
Baxter  &  Co.  v.  Jones  6  Ont.  L.  R.  360. 
Whitehead  v.  Greetham  2  Bing  464. 

W.  Cas.  885. 
Wilson  V.  Brett  11  X.  H.  W.  113:  W.  Cas.  890. 
Article  by  Prcf.  Beal  5  H.  L.  R.  222. 

Agents  bound  by  Contract.     Classification  of  duties: 

(1)  To  obey  instructions. 

See  Fray  v.  Xoules  (1859)  1  El.  and  El.  839. 

117  R.  R.  483. 
Wiltshire  v.  Sims  1  Camp.  258. 
10  R.  R.  673. 
Whitney  v.  Merchants  Co.  104  Mass.  152. 

(2)  To  exercise  prudence. 

See  Keys  v.  Tindall  (1861)  1  B.  &  S.  296. 
124  R.  R.  564. 
Uu  V.  Waikc-r  (1872)  L.  R.  7  (\  P.  121. 

(3)  To  act  with  the  strictest  g(jod  faith. 

See  Tenant  v.  Elliott  1  B.  &  P.  3:  4  R.  R.  755. 

W.  Cas.  904. 
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Thompson  v.  Havelock  1  Camp.  527:  10  R.  R.  744. 

W.  Cas.  907. 
Robinson  v.  Mollett  (1875)  ~<  H.  L.  802. 

W.  Cas.  908. 

44  L.  J.  C.  P.  362  (H.  L.) 
Bell  V.  McConnell  37  Ohio  St.  396:  W.  Cas.  913. 
Merryweather  v.  Moore  (1892)  2  Ch.  518. 

W.  Cas.  924. 

(4)  To  account  to  the  Principal. 

See  Dodswell  v.  Jacobs  (1887)  34  C.  D.  278. 

56  L.  J.  Ch.  233. 
Parker  v.  McKenna  L.  R.  10  Ch.  96. 
44  S.  J.  Ch.  425. 

(5)  To   act    personally.     Delegatus    non   potest   delegare. 

R(<le.  The  agent  must  act  in  person  unless  he  has  express 
or  implied  authority  to  act  by  deputy. 

See  Palliser  v.  Ord  W.  Cas.  928. 
Catlin  V.  Bell  W.  Cas.  929. 
Wainbaugh's  Cases  pp.  933-4  (note). 

Implied  authority.  Authority  may  be  implied  from  the 
conduct  of  the  parties,  the  nature  of  the  authority  conferred 
or  from  the  usage  of  trade  or  business. 

See  Exparte  Sutton  2  io\  84 :  W.  Cas.  935. 
Dorchester  Bk.  v.  N.  E.  Bank  1  Cush  177. 

VV.  Cas.  942. 
De  Bussch  v.  .\lt.  8  C.  D.  (1877)  286. 

\V.  Cas.  934. 
(iiwiliam  v.  Twist  (1895)  2  'J.  B.  84. 

VV.  Cas.  951. 

Rule  of  Liability.  I'nle.ss  the  circumstances  are  such  as 
to  create  privity  betwcn  the  principal  and  sub-agent  "the 
agent  is  answerable  l)()th  to  his  principal  and  to  third  parties 
for  the  acts  and  defaults  of  any  persons  whom  he  appoints, 
whether  authorized  to  do  so  or  not,  to  act  for  him  in  the  busi- 
ness of  the  ag»n(  y  and  a  jjrimipai  incurs  no  liability  for  the 
acts  and  defaults  of  any  person  so  ap')ointeil."  (See  Jenks' 
Dig.  Sec.  518) 
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III. 

The  Legal  Effect  of  the  Relation  as  Between  the  Principal 

and  Third  Parties. 

1.  Contracts  of  Agent  on  Behalf  of  a  Disclosed 
Principal.     The  normal  case  of  agency. 

Rule.  The  principal  is  liable  upon  all  contracts  made  by 
his  agent  within  the  scope  of  his  actual  authority  and  up<jn  all 
contracts  made  by  his  agent  within  the  scope  of  his  apparent 
authority,  unless  the  third  person  had  notice  that  the  agent 
was  exceeding  his  authority,  but  the  principal  is  not  liable 
upon  contracts  made  by  an  agent  beyond  the  scojx'  of  his  actual 
or  his  appiu^ent  authority. 

See  Hambro  v.  i:urnand  (1904)  2  K.  B.  10. 

73  L.  J.  K.  B.  669. 

Apparent  Authority.  In  order  to  establish  the  apparent 
or  ostensible  authority  of  the  agent  in  a  particular  case  it  is 
necessary  to  show  (P  That  the  principal  held  out  the  agent 
under  circumstances  .rom  which  a  reasonably  prudent  man 
wouUI  be  justifietl  in  inferring  such  authority  and  (2)  that  the 
third  {)art>  had  no  knowleilge  of  any  limitation  of  the  apparent 
authority  of  such  agent. 

Elements  of  Authority.  Several  elements  cx>mbine  to 
make  up  what  i.s  terme<l  the  scopt,'  of  the  agent's  authority. 

( 1)      The  powtTh  actually  conferred. 

(2;  The  powtT.x  reasonably  incidental  to  tl'ost."  actually 
(onfern'd. 

(3)  riif  |Ki\vers  annexed  by  custom  or  usage  to  those 
conferred. 

(4)  The  powirs  which  the  principal  has  l)y  his  c<mduct 
led    third    inrsons   to  reas<mal)ly   believe   the   agent   iK)Ssesses. 

See  Hazard  v.  Treadwell,  W.  ('as.  253. 

L.  I.<.v«i's  Bank  v.  Cooke  (1907)  1  K.  B.  794. 

76  L.  J.  K.  B.  666  C.  A. 
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Smith  V.  Prosst-r  (1907)  2  K.  B.  735. 

77  L.  J.  K.  B.  71  C.  A. 
Fenn  v.  Harrison  3  T.  R.  757:  4  T.  R.  177. 

\\\  Cas.  253-259. 
Gardner  v.  Bailie  6  T.  R.  591 .   VV.  Cas.  260. 

3  R.  R.  531,  538. 
Howard  v.  Baillie  2  H.  Bl.  618:  VV.  Cas.  261. 

3  R.  R.  531. 
Wiltshire  v.  Sims  1  Camp.  258  (1808). 

10  R.  R.  673:  W.  Cas.  268. 
Hogg  V.  Snaith  (1808)  1  Taunton  347. 

9  R.  R.  788:  W.  Cas.  269. 
Pickering  v.  Busk  (1812)  5  East  38. 

13  R.  R.  364:   VV.  Cas.  272. 
Whitehead  v.  Tucket  (1812)  15  Flast  400. 

13R.  R.  509:VV.  Cas277. 

2  K.  R.  C  358 
C.uerreiro  v.  Peilo  (1820)  3  B.X-  Aid.  616:  W.  Cas.  282. 
Hawtayne  v.  Bourne  (1841)  7  M  cS:  VV.  595. 

58  R.  K.  806:  W.  Cas.  301. 
Upton  V.  Suffolk  Mills  (1853)  11  Cush  586. 

\V.  Cas.  316. 
Smith  V.  McC.uire  l]  H.  iS:  X.  554:    117  R.  R.  853 

W.  (as.  324. 
Brady  v.  IcKld  1 1861)  9  C.  B.,  \.  S.  592:  W.  ('as.  328. 
Kdmunds  v.  Biisli.ll,  L.  R.  1  ().  iJ.  97;    W.  Cas.  331. 
Baincs  v.  HwinR  (18(J6)  4  H.  ^S.  C.  511:    W.  Cas.  334 

L.  R.  1  Kx.  320:   35  L.J.  Ex.  194. 
Chaplfo  V.  Brunswick  Societv  (1881)  6  ().  B.  D.  696. 

50  I..  J.  (J.  B.  .372:  2K.  R.  C.  366. 

Signature  1)\  procuration. 

Sec  .\it\v(M)(l  \ .  .Muinings  (1827)  7  B.  &  C.  278. 

31  R.  R.  194:    VV.  Cas.  286. 
Bryant  v.  (Juchcc  Bank  (1893)  .A.  C.  170  ^-  179. 
Rus.sell  on  Bills,  |).  169,  ( t  scfj. 
Bills  of  cxch.  act,  sec.  51. 

Disposition  of  Property  by  Agents. 

Rule.     Where  .m  aKtnt  is  intrusted  with  money,  gcnxls  or 
other  projxrty  l>c-longing  to  his  principal  no  disixjsition  of  the 
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property  made  l)y  the  agent  without  the  principal's  authority 
is  binding  on  the  principal. 

See  Fowler  v.  Hollins  L.  R.  7  H.  L.  757. 

2  E.  R.  C.  410. 
Farcjuharson  v.  King  (1902)  A.  C.  325. 

Exceptions. 

(1)  Where  the  principal  by  his  conduct  represents  the 
agent  a.s  entitled  to  dis[X)se  of  the  property  (Estoppel). 

See  Sale  of  (  mhkIs  Art.  Sec  27. 

(2)  Where  a  sale  is  made    in  market,  overt  (in  England). 

(3)  \yiiere  the  agent  transfers  negotiable  instruments  in 
his  jK)ssession  to  a  jXTson  who  receives  the  same  in  j^'khI 
faith. 

(4)  Where  agent  entrusted  with  the  documents  of  title 
to  profxrty  exceeds  his  authority  in  dealing  with  the  property. 

S<f    lircH-klesby   v.    Temix-rance  Soc.    (1895)    A.   C.    173- 
64  L.  J.  Ch.  433. 

Apparent  Ownership. 

S<e  Callow  v.  Kelson  125  R.  R.  944  (Supra  p.  3). 

(5)  r3ispositions  under  the  Factors  Acts. 
St-e  R.  S.  1900  Ch.  140. 

Effect  of  Art  stated:— 

Winn  .1  inert  antile  aKtnf  is  witii  the  consent  of  the  i)rin- 
cipal  in  tin-  iM.ssession  <.f  j^cmkIs  or  of  the  documents  of  title 
to  j;oods  !)( longing  to  the  prim  ipal,  the  principal  is  l)oun(i  by 
an\  sale.  jjlediLic  or  other  (li>|)osition  of  the  g(MKls  made  by  the 
agent  for  \ahial>le  consideration  while  acting  in  the  ordinary 
course  of  bu.sim.ss  of  a  nurcantiie  agent  as  regards  any  |H'rs<m 
taking  under  thi-  disposition,  pnnidcd  that  such  jH-rson  acts 
in  g<Mxl  lailli  and  has  no  notice  at  the  time  of  the  dis{K)sition 
that  tlu-  agt  nl  has  no  authorit>-  to  make  it. 
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2.      Contract*    of    Agent    for    Undi«clo«ed    Principal. 

Doctrine  Stated.  When  a  person,  who  apparently  ads 
as  a  principal,  is  discovered  to  have  been  really  acting  as  a^jent 
the  true  principal  may  (subject  to  certain  limitations)  be  made 
liable  by  jKTsons  with  whom  the  agent  has  dealt.  So  also  an 
undisclost^d  principal  may  declare  himself  and  assume  any 
contract  entered  into  on  his  behalf.  (Jcnks*  Digest,  Sec. 
144  and  146). 

Hence  a  contract  made  U-tween  A  and  B.each  U-lieving  the 
other  to  l)e  acting  in  his  own  l)ehalf,may  !)<■  shown  to  be  a  con- 
tract Ix^tween  X  and  Y,  two  undisclosed  principals. 

Privity  of  Contract.     Consider   the  dextrine  of  undis 
closed  principal  in  connection  with  the  doctrine  of  privity  m 
contract. 

It  is  said,  ".\  person  has  a  right  to  select  and  determine 
with  whom  lie  will  contract,  and  cann(»t  have  another  person 
ihurst  upon  liim  witliout  his  consent."  (Boston  Ice  Co.  v. 
Potter  123  Mas.s  28). 

Rights  of  Undisclosed  Principal  Against  Third  Party. 

See  Scrimshire  v.  .\lderton  (1742)  W.  Cas.  627. 
Cothay  V.  Fennell  (1830;  10  B.  cK  C.  671. 

W.  Cas.  628. 
Humble  v.  Hunter  (1848)  12  O.  B.  310:   W.  Cas.  629. 
Schmaltz  V.  Avery  (1851)  1(>  Q.  B.  655:  W.  Cas.  631 
Huntington  v.  Knox.  7  Cush  371:    \V.  Cas.  634. 


Limitations. 

vl)  i  hf  riglil  <>1  tile  undisclosed  principal  to  sue  the  third 
party  i^  subjic  t  to  the  stale  of  accounts  between  the  agent  and 
third  pa'ty  at  the  time  the  right  is  asserted. 

See  Kaboju-  v.  Williams  (1785)  7  T.  R.    360  (n) 

4  R.  K.  463:  2  K.  R.  C.  391:  W.  Cas  673. 
(.eorge  v.  (.-lagett  7  T.  R-  359:  4  R,  R.  462:  \V.  Cas.  674. 
Hornby  v.  Lacev  (1817)  6  M.  c^  S.  166:   18  R   R.  345. 

W.  Cas.  675. 
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Barrie  v.  Imp.  Bk.  ( 1873)  1..  R.  9  C.  P.  38:  \V.  Cas.  678. 
R(x.svdi  V.  Dohtrty  129  Mass.  301. 

W.  (as.  081. 
r,x)k  V.  Esht'lhy    18h7)  12  A.  C.  271. 

2  E.  R.  C.  398.   W.  Cas.  687. 
See  also  3  L.  Q.  K.  358. 

(2)  Where  in  a  written  instrument  agent  has  represented 
himself  to  l)e  the  real  principal,     (a  rule  of  evidence). 

(3)  Where  a  sealed  instrument  names  the  agent  alone  as 
the  obligee. 


See  Berkley  v.  Hardy  (1826)  5  B.  A-  C.  355:  29  R.  R.  261. 

(4)  Negotiable  Instruments.  The  rule  of  the  Law  mer- 
chanl  ronfiiii  s  the  rights  and  liabilities  upon  negotiable  instru- 
ments to  tin  parties  named  <)r  described  therein. 

Liability  of  Undisclosed  Principal  to  Third   Party. 

See  Ihomson  v.  Da\eni)ort  ( 1829)  9  B.  &•  ('.  86:  2  Sm.  I..  (" 

32  R.  R.  578:   W.  (as.  637. 
Calder  v.  IJobell  (1871)  L.  R.  6  C.  P.  486. 

2  K.  R.  C.  456:   W.  (as.  564. 
Kayton  v.  Banu  tl  116  X.  Y.  625:   W.  (^as.  652. 
Watteau  v.  Kenwick  (1893)  1  ().  B.  346. 

W^Cas.  (554. 
See  also  Article  in  L.  O.  R.  Vol.  9  p.  111. 

Theory  of  Liability. 

It  appears  lirst  that  an  undisclosed  priiici|ial  is  liable  uixm 
a  contract  made  by  his  agent  Ix-'cause  the  agent's  act  is  the  act 
of  the  principal  or  the  agent's  name  has  been  adopted  by  tiie 
principal  for  the  pur{)osi's  of  the  contract,  and  second,  tliat 
having  estaljlished  (i)y  licticm)  the  privity,  tlie  law  g(Ks  on  to 
apply  the  usual  doctrines  of  agency  in  order  to  determine  the 
agent's  authority. 

Limitations  to  right  of  third  party  to  hold  liable  the  un- 
discluse«i  pririi  ipal. 
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(1)  "If  the  St  of  accounts  between  the  principal  and 
the  agent  has  been  aitered  owing  to  the  conduct  of  the  creditor, 
the  latter  cannot  to  the  prejudice  of  the  principal  hold  him 
liable."     (Jenk's  Dig.,  Sec.  144). 

See  Heald  \-.  Kenworthy  (1855)  10  Ex.  739. 

102  R.  R.  800:  W.  Cas.  692. 
Armstrong  v.  Stokes  (1872)  L.  R.  7  Q.  B.  598. 

2E.  R.  C.  471:  W.  Cas.  704. 
Curtis  V.  Williamson  (1874)  L.  R.  10  Q.  B.  57. 

W.  Cas.  713. 
Irvine  v.  Watson  (1880)  5  Q.  B.  D.  414. 

W.  Cas.  715. 

Note.  Armstroiis  v.  Stokfs  has  not  been  overruled,  tho  said  by  Bowstead 
to  be  of  doubtful  aiitliorit\  .  See  remarks  of  lirett  I,.  [.  in  Irvine  v.  Watson.  Tiif 
decision  will  be  confined  to  the  circumstances  of  the  particular  case,  and  is  not 
founded  on  any  general  principle.  Its  effect  stiould  therefore  be  stated  as  a  limita- 
tion on  the  general  r  le  of  liability  of  the  undisclosed  principal.  The  statement 
b\-  Bowstead  is  as  follows,  Art.  97. 

"Where  an  a>;ent  buys  goods  in  his  own  name  from  a  person  who  believe-; 
him  to  be  bu>iin;  on  his  account,  and  whilst  he  continues  to  give  excl  sive  credit 
to  the  agent  1  elieving  him  to  be  the  principal  and  not  knowing  of  any  other  per- 
son  in  the  transaction,  the  principal  in  good  faith  pays  the  agent  for  the  goods, 
the  principal  is  discharj^ed  from  liability  to  the  seller." 

(2)  Where  the  third  party  recovers  judgment  against 
the  agent  lie  cannot  (probably)  afterwards  sue  the  principal 
even  tho  the  judgment  remains  unsatisfied." 

See  Priestly  v.  Femie  (1865)  3  H.  &  C.  977. 

W.  Cas.  698. 
Kendall  v.  Hamilton  (1879)  4  A.  C.  504. 

W.  Cas.  702  (n) 

(3)  "A  third  party  who,  after  discovering  the  existence 
of  the  principal,  unequivocally  manifests  his  intention  to  give 
exclusive  credit  lo  the  agent,  cannot  afterwards  sue  the  princi- 
pal." 

(4)  Where  the  contract  between  the  agent  and  third 
party  is  under  seal  (the  seal  not  being  superfluous)  the  un- 
disclosed principal  is  not  liable. 

See  Berkley  v.  Hardy  (1826)  5  B.  &  C.  355. 

29  R.  R.  261. 
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(5)  The  doctrine  of  the  liability  of  undisclosed  principal 
is   inapplicable   to  negotiable  instrument  contracts. 

3.  Principal's  Liability  for  Torts  of  Agent. 

Contract  is  the  chief  subject  matter  of  the  law  of  Principal 
and  Agent,  but  the  agent  may  have  authority,  real  or  apparent, 
to  make  representations  to  third  persons  whi(  h  when  acted 
upon  involve  the  principal  in  tort  liability.  Practically  the 
same  rule  of  liai)ility  is  applied  in  the  case  of  an  agent  as  in  the 
case  of  a  servant. 

See    Udell  v.  Atherton  (1861)  7  H.  &  X.  172. 

W.  Cas.  374. 
Ba.  .vick  v.  English  J.  S.  Bank  (1867)  L.  R.  2  Ex.  259. 

\V.  Cas.  412. 
British  Mutual  v.  Charnwwd  18  Q.  B.  D.  714. 

W.  Cas.  425. 
Poulton  -.  L.  <S:  S.  W  Ry  L.  R.  2  Q.  B.  534:  \V.  Cas.  191. 
Cornfoot  v.  Fowke  (1840)  6  M.  &  W.  358. 

55  R.  R.  331 :  \V.  Cas.  358. 
Lloyd  v.  Grace  Smith  (1912)  A.  C.  716. 
See  also  Pollock  on  Torts  10th  Ed.  pp.  318-321. 

4.  Principal's  Liability  for  Crimes  of  Agents. 

Except  where  otherwise  provided  by  statute  a  principal 
is  not  rrjyr|jgally  liable  for  any  act  of  an  agent  not  authorized 
or  participated  fn  by  the  principal. 

The  criminal  liability  of  the  principal  is  not  governed  by 
the  same  rules  as  his  civil  liability.  The  presumption  of  au- 
thority which  arises  from  the  relation  of  the  parties  is  counter- 
balanced in  tlie  criminal  law  by  the  presumption  of  innocence. 
From  this  presumption  the  conclusion  is  natural  that  a  criminal 
act  committed  by  the  agent  sliould  be  presumed  to  be  com- 
mitted contrary  to  and  not  in  obedience  to  the  directions  of 
the  principal.  Sor.ething  m<>re  than  the  mere  fact  that  the 
agent  was  acting  within  the  scope  of  his  employment  must 
therefore  be  shown. 

S.e  Rex  v.  Almon  (1770)  5  Burr  2686.     \V.  Cas.  429. 
Rex  V.  Medley  (1834)  6  C.  &  P.  292.     W.  Cas.  432. 
Com.  V.  Nichols  (1845)  10  Met.  259.     W.  Cas.  435. 
Com,  V.  Briant  n«86>  112  Ma<s.  463:  \V.  Cas.  445. 
(^arini  v.  R.  C.  Bishop  of  Springfield,  219  Mass.  117. 
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IV. 

THE    LEGAL    EFFECT   OF   THE   RELATION 

.\S 
BETWEEN      THE     AGENT     AND    THIRD     PARTIES. 

1.     (Ontraci  rrlalioiis  !,ii\\>iii  aj^rnt  aiul  tliird  parties — 

1 1 1     Liability   of   Agent   to    third   party. 

Principal  Alone  Bound.  Wln-rf  an  agent  act^;  within 
tlio  real  or  apparent  Mope  of  l-.is  authority  for  a  discloixd 
prineipal. 

Stc  Uwie  <K;  (c  oeh  2  I'sp.  5r>7:   W.  Cas.  525. 
Williamson  Harton  (1862)  7  H.  cS:  X.  899. 

Wh^'ther  a  written  eonuart  is  made  in  the  name  of  the 
principal  or  of  the  arent  is  a  (luestion  of  ccmsiruetica  for  thv; 
Court.  Whether  a  verbal  contract  is  made  on  behalf  of  a 
principal  is  a  (|uestiou  for  (he  jury. 

See  Cad  vS:  Hou.uhton  .1876)  1  Ex.  I).  Z')7. 

W.  (^as.  358. 
Jones  V.  l.ittledale  f]?37)  6  A(i.  X'  E.  486:  W.  ("as.  552. 

Agent    Alone    Bound. 

E.\cliisi\f  en  (III   .t;i\en   to  agent. 

See  Patterson  \.   (iandsequi   15   East  62:     13   R.    R.  3oS: 

W.  Cas.  527. 

Addison  v.  ( iandsequi  4    I'aunt  574:    13  R.   R.  689: 

W.  ("as.  529. 

Kirkpairiek  v.  Stainer  22  Wend  244:   \\ .  Cas.  531. 

Die  Elbirgcr  v.  Claye  L.  R.  S  Q.  B.  313:   W.  Cas.  542. 

bray  v.  KetttU  1  Allen  80:   \\ .  Las.  55i;'. 

Harper  a  .  Kelkd  (1915)  84  L.  J.  K.  B.  1696. 
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Unauthorised   Contract.     Wanaiiis    ot    aulhoriiN. 

Sf.  Collen  V.  Wright  ilKu)  3  i:i  cV  15.  G47. 

W.  ('as.  506. 
KnK-ntr  V.  I'inv.irn  101   I'a.  311:    W.  Cas.  509. 

Note.  I  lu-  ai  lion  i'\  i>)iitr.iriii  foiinilctl  on  .m  hniilicil  w.ir.anU  of  aiitlioriu 
r;ay  lie  maintained  even  tlio  the  .iKont  has  acto  I  in  k'o.kI  f.iilh  iindtr  the  niistakc'ii 
lii'lief  that  iu'  l-.ad  the  authnrily  wliidi  he  re;  re^cntei!  luniwlf  to  have.  The  .ictiori 
i>  foiindc'i  on  ,i  fietion  indented  \,\  the  Conns  to  provide  a  renie  Iv  for  the  use 
V,  here  :i  third  parly  h.ts  -iuffered  injury  through  an  .iKeiit  innocent!)  exrecdin;^  hi> 
.11  thority  in  rircunistatices  not  amounting  to  deceit.  The  fiction  serves  a  useful 
purpose  hut  it  shoi'l  I  not  1  e  dlowe  I  to  disHiiis.-  ihe  f.iri  th  it  se.cli  .ution  Inrnislie.-, 
a  pi  lin  exception  to  the  rule  tliat  no  action  lies  fur  an  innocent  mi  -reprctentatioii 
If  the  agent  wiliiill .  miarepresents  hi»  authority  he  is  lial)lc  to  an  .a  lion  e\  delicto 
lor  deceit.     See  I'olloi  !c  on  Toil,  Kith   I.d.  paRes  2f)5-29f..     oGl-Stio. 


Sec  Hallow  \.  Tall)ot  16  Mass.  461:   \V.  (as.  494. 
Pothill  V.  Walter  3  B.  &  Ad.  114:   W.  Cas.  496. 
Smout  V.  Illhcry  10  M.  .K  W.  I :   W.  Cas.  499. 
Jenkins  v.  Hutthinson  13  g.  B.  744:    W.  (as.  503. 
Lewis  V.  Nicholson  (1852)  18  ().  B.  503:  W.  (as.  504. 
Fairbanks  v.  Humphre\s  (1886)  18  Q.  B.  P.  54: 

\V.  Cas.'"517. 
Meek  v.  Wendt  21  O.  B.  I).  126:   W.  (as.  521. 
Lilly  V.  Sniales  (1892)  1  O.  B.  456:    \\.  (as.  524. 


Sealed  Instruments.  Where  an  agent  makes  a  contrdct 
undjr  seal  in  his  own  name  (the  seal  not  being  merely  super- 
fluous) the  agent  alone  is  liable  thereon.  The  instrument  in 
order  to  bind  the  principal  must  purport  to  be  his  deed. 

Negotiable  Instruments.  Th*  rule  that  only  the  parties 
named  or  descriixd  in  a  bill  or  note  can  sue  or  be  sued  has  been 
pre\iously  mentioned,  and  is  here  referred  to  only  for  com- 
pleteness. 

Principal  and  Agent  both  Bound. 

Undisclosed  Principal.  The  agent  and  principal  are 
roth  liable  and  the  third  party  may  elect  which  he  will  hold. 

Sec  Simon  \.  Motives  (1776)  W.  Ca.-.  658. 
Rhodes  V.  Blackiston  106  Mass.  334:    W.  Cas.  736. 
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Writ  tell   (initr.icl      I'.irol    f\  iiliiicf   rule. 

Sir  Hinging  \ .  St-iiior  H  M.  «M:  \\  .  8;i4 ;  W.  ('a>.  ")5-I. 
Uatcmaii  v.  I'hillips  15  Kast  272:  W.  C'as.  548. 
IMkf  V.  OniiK'v  18  Q.  B.  I).  708;   W.  ('as.  662. 

Public    Agents.     Sec    Marhealh    v.    Haldi  nand    (1786) 

1   I .  R.  172:    1  R.  R.  177. 
S,'r  .\iiiv  \.  Ilutcliiiiso.i  (184H)  6  C.  H.  266. 

77  R.  R.  324. 
Dunn  V.  Maalonald  (1897)  1  Q.  B.  401. 
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Liability  of  Third  Party  to  Agent. 


Sif  (.ibson  V.  WinUr  5  IJ.  cS;  .\d.  96:    \V.  Cas.  730. 
Ishern  n.  Howdt-n  (1853)  8  Ex.  852:   \V.  ("as.  734. 

2.      A^int's  li.ihility  to  third  |)arty  for  Torts. 

Srr  W.    (as.    p.    469. 

nvW  V.  losstlvn  3  Cray  309:    W.  Cas.  478. 
IVnnrtt  v.  Bayi-  5  H.  cK-  N.  391:    W.  (a..  ITD. 
Oshornt-  v.  M<.rKan  13  Mass.  102:   W.  Cas.  484. 
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MASTER   AND  SERVANT 

Scope  of  Subject.  \\V  h.ivi-  >iin  thai  a  s«T\anl  i>  ,i 
n-prrst-ntativi-  vrstt-d  witl'  authority  to  iH-rform  optTativr 
arts  for  his  masttr. 


I 


lb"  chit'l  suljjci-;  matter  ot  thr  h»\v  ol  masti-r  and  srr\aiii 
is  tort.  A  HiTvant  in  pcrformiiiK  opt-ratiNC  acts  loi  his  masui 
may  wilfully  or  inadvi-rtenlly  raus*-  injury  to  thr  |)erson  or 
property  of  a  third  jx-rson,  and  such  third  pt-rsop  may  Ix-  a 
stran^tT  to  the  scrvicL'  or  may  Ix-  a  fellow  servant.  Th.-  main 
problem  of  the  law  of  niastt-r  and  st-rvant  is  to  determine  the 
nature  and  extent  of  the  master's  liability  ff)r  such  tf)rts. 

In  discussing  the  matters  characteristic  of  the  law  ol 
master  and  servant,  we  shall,  without  j>oing  over  the  ground 
already  covered  under  the  head  of  aKency.  consider  the  fol- 
lowing matters: — 

I.  Who  is  a  servant?  That  is  when  d«H's  the  relation  of 
master  and  servant  exist  in  fact  so  that  the  master  is  liable 
for  any  acts  or  omissions  of  the  servant? 

II.  lor  what  acts  or  omissions  of  a  servant  resulting 
in  injury  to  a  third  person  is  the  master  liable? 

III.  For  what  acts  or  omissions  of  a  servant  resulting 
in  injury  to  a  f(>llow  s<.'rvant  is  the  master  of  the  two  servants 
liable? 

I\'.  To  what  extent  is  a  servant  liable  for  his  own  torts 
resulting  in  injury  to  strangers  or  to  fellow  servants? 

\'.  For  what  torts  affecting  the  relation  of  master  and 
servant  is  a  third  person  liable  either  to  the  master  Op  to  the 
serv  ant .' 

V'l  We  -ha!!  nvxt  consider  im{K>rtant  modern  stalutet 
which  ha\e  changed  the  common  law  in  n-spect  to  the  re- 
lation  of   master  and   ser\ant. 
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Independent   Contractor. 

Wlu'ii  ci  iiTm'Ii  (lv?.in-^  a  |k.i  licular  art  done  h.  may  i-iihi-r 
hire  a  workiiiaii  to  ch.  ir,  retaining  control  ol  the  servant  and 
directing  li's  v.urk,  ci-  he  n  ay  let  th.e  job  by  (onlract  tsiniijly 
stipulating  that  it  ^hail  l"'  cuMie  in  accc^^dance  with  certain 
specii'icati<r.^s,  i.-ut  reU'.inin).';  no  conln;!  over  the  contractor 
or  o\er  his  !Tiet!iods  <>!  v./irk.  In  the  iirst  case  tlie  workman 
is  a  serxar.i    ii'  the  second  ease  h.e  is  .-.n  iiidejiendent  contractor. 

Rule.  Sul)iect  to  ctrtain  e.\ce|(li()ns  one  who  lets  a  con- 
tract for  work  and  retains  no  control  over  the  work  or  the 
methods  ol  doing  it  is  not  liaiile  for  tlie  negligence  or  other 
wrong   of    the    contractor. 

hee  Pollock  on    Toris  lUtli  Kd.  p.  84  et.  seep 

Sadler  \.  Hen  lock  (1855)  4  E.  »;c  B.  570;    W.  Cas.  152. 

Exceptie    s. 

{Ij  If  tlie  eniplo\er  contracts  for  a  luiisance  or  other 
unlawful  act.  he  remains  liable  to  any  person  inje.n  d  in  con- 
secpience  of  the  perfortnance  of  the  contract. 

See  Ellis  cS;  Sheflield  ( ".as  Co.  (1853)  2.  E.  &  B.  767. 

\V.  (as.  148:  95  R.  R.  792. 


(2)  If  the  emplv)\er  is  under  an  obligation  of  jjositive 
law  to  do  a  jjarticular  thing,  or  to  oI:servc-  particular  safe- 
guards, he  cannot  relie\e  himself  of  this  liaiality  by  puttirg 
the  work  into  tiie  Ijai-ds  of  an  indtp>endent  contractor. 

See  Terry  v.  Asht(,.n  (1876)  1  Q.  V>.  D.  314. 
Polhjck  on   Trls  10th  E(\.  pp.  542-3. 

(3)  If  the  w(;rk  to  he  executed  is  e.xtra  hazardous,  and 
sucli  tl  at  in  the  luitural  coiiise  c-f  things  injurious  consequences 
are  likely  to  ensue,  unkss  suitable  means  are  adopted  to  pre- 
vent such  conseciuences,  the  employer  is  liable  unless  he  uses 
due  care  in  tin  adoption  of  such  means. 

See  Black  v.  Christ  Church  Co.  iT894)  A.  C.  48. 
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(4)  If  the  tnvnor  ot  proiHiLy  cuiiuacts  for  work  to  Ix- 
«l()iu-  upon  it.  lie  is  as  to  licenses  bound  to  keep  the  premises 
in  a  safe  condition,  and  cannot  excuse  himself  on  the  ground 
that  thi'  work  is  under  the  exclusive  control  of  a  contractor. 
The  ruk-  exterc'.s  to  the  prr.trction  of  tho  users  of  a  highway 
against  dcfectivi'  o\erhang!n;j^  stnicluros. 

See  Bush  V.  Stcinnian  (1799j  1  H.  cS:  1'.  404:    W.  Cas.  98. 
Roedie  v.  L.  cS:  \.  W.  Kx.  Co.  (1849)  4  Ex.  244. 

80  R.  R.  541:\V.  Cas.  134 

Note  that  ihc  case  of  Hush  v.  Sli-iiiman  carried  this  early  donrine  to  the 
rxtren.e  point  '.f  holding;  that  whore  work  is  ilone  on  an  owner's  (jreniises  hi- 
•oiiy'ht  to  rfsr.\e  iciurol  over  the  n-.ethix's,  and  if  he  ihx'S  not,  is  liable  for  all 
rc'salls,     This  lasi'  has  lieoii   iinfa\  la  ,d.l ,    io:r.iaente  I  on. 

See  Tolloek  (a    Torts,  lOlh  IM.  p.  h.l 

Hin>ard  v.   Riehardsor.  3  <  .r.i.v   iMafs.)  ;]19. 

(5)  If  the  employer  reser\ vs  the  rii^Hu  to  interfere  witii 
the  method  of  work  and  to  direct  and  control,  the  employer 
is  sul,stantially  the  master  and  remains  liahh^  under  the  usual 
doctrines  ajjplicahle  to  master  and  servant. 

S<j  also  where  the  eini)loyer  having  reser\ed  no  right  to 
interfere  does  in  fact  interfere  and  the  injury  complained  of  is 
the  natural  result  of  such  interference  the  employer  is  Habk . 

See  Linneham  v.  Rollins  137  Mass.  123. 

McLaughlin  v.  I'ryrr  (1842)  4  Man.  ^S:  (ir.  48- 

61  R.  R.  455. 
Pollock  on   Torts  10th  Fu!.  85-86. 

Resumption  of  Control  After  the  wo'k  of  the  con- 
tractor is  completed  and  the  owner  resumes  control  of  his  pro- 
perty, he  is  of  course  liable  for  its  safe  condition.  It  is  some- 
times a  nice  question  whether  or  not  the  ovner  has  resumed 
control,  but  this  is  essentially  a  tjucstion  of  fact  and  not  a  ques- 
tion of  law. 


Transfer  of  Service. 

See  Rourke  v.  White  Mt.ss  Co.  (1877)  2  C.  \\  D.  205. 

46L.  J.  C.  I>.  283:   W.  Cas.229. 
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Hiring  Horses  and  Driver. 

Sw  l.aiiK'htT  V.  Pointer  il826)  5  15.  «S:  C  547. 

29  R.  R.  319:    \V.  Cas.  105. 
(juannnn  v.  i^iirnctt  (1840)  6  M.  .S:  W.  499. 

55  R.  R.717:   \V.  Cas.  125 
jwnrs  \.  ^cullanl  (1898)2  0.8.565:  67  L.  J.  Q.  B.  895. 

Hiring  Machine  and  Operator. 

Stv  Donovan  v.  Laint^  (1893)  1  (J.  H.  629:  63  L.  J.  Q.  B.  25 
Murray  v.  Curric  (1870)  L.  R.  6  C.  W  24:  W.  Cas.  206. 

Compulsory  Employment. 

See  Martin  v.  Temperlv  (1843)  4  Q.  B.  298:    \V.  Cas.  129. 
Smith  V.  Steel.-  L.  R.  10  O.  B.  125:  \V.  Cas.  808. 

Sub-servants,  etc. 

See  Ciwilliani  v.    Twi^t  (sujjra) :    \V.  Cas.  951. 

Booth  V.  Mister  (1853)  7  C.  &  P.  66:   \V.  Caj    936. 
Beard  v.  l.ondon  C..  O.  Co.  (1900)  2  Q.  B.  Sf'  '. 

68  I..  J.  Q.  B.   595  C.  .\. 

Public  OfHcers. 

See  Polioek  on    iorts  10th  Kd.  p.  89. 

23  L.  n.  Rev.  12. 

Liability  of  Occupant. 

See  Halptzoiv  v.  (i.  .\.  Rv.  55  Min.  440:    \V.  Cas.  947. 
Althorp  V.  Wolfe  22  \.  Y.  355. 
[hillock  on  Torts  10th  Kd.  451-452. 


n. 

LIABILITY   OF   MASTER  TO  THIRD   PERSONS  FOR 
TORTS  OF  SERVANTS. 


Conditions  of  Liability. 

(1)     The  wrongdoer  must  have  been  in  fact  the  servant 
of  the  person  sought  to  he  charged  with  liability. 
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(2j  Thf  Mcrxuiu  must  have  been  al  the  time  the  tort 
\v.i>  comjnitteed  about  his  master's  business. 

(3)  i  he  servant  must  have  been  acting  in  the  course 
of  his  employment. 

Master's  Business. 

Obviously  one  may  be  in  the  general  service  of  another, 
and  yet  at  times  attend  to  business  or  pleasure  for  himself. 
Acts  done  during  the  time  when  the  servant  is  at  liberty  can- 
not render  the  master  liable. 

Whether  the  servant  is  really  about  his  master's  business 
is  a  (juestion  of  fact. 

See  Pollock  on  Torts.  10th  Fid.  pp.  91-95. 

Mitchell  v.  Crassweller  (1853)  13  C.  B.  273. 

93  R.  R.  517:  W.  Cas.  144. 
Storey  v.  Ash  ton  (1869)  L.  R.  40  Q.  B.  476:  \V.  Cas  204 
Aldrich  v.  Ry.  Co.  (1868)  100  Mass.  31:  \V.  Cas.  202. 
Whatman  v.  Pearson  (1868)  L..  J.  3  C.  P.  422: 

W.  Cas.  196. 
Joel  V.  Morrison  (1834)  6  C.  &  P.  501:    W.  Cas.  117. 
Sleath  V.  Wilson  (1839)  9  C.  eS:  P.  607:   W.  Cas.  122. 
Patten  v.  Rea  (1857)  2  C.  B.  \.  S.  606:   W.  Cas.  157. 

Course  of  Emplovment. 

See  Burns  v.  Poulson  (1873)  L.  R.  8  C.  P.  563: 

W.  Cas.  214. 

Whether  or  not  the  act  was  done  in  the  course  of  employ- 
ment is  essentially  a  question  of  fact  and  its  decision  may 
rest  upon  one  or  more  of  several  cf)nsiderations. 


(a)  The  particular  act  may  be  expressly  authorized  by 
the  master,  in  which  case  there  would  be  no  doubt 
that  it  is  one  of  the  objects  to  be  accomplished  by 
the  employment.  The  cases  of  an  express  command 
to  do  an  unlawful  act  shade  imperreptibly  into  the 
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ciM's  whi  IT  the  (oinmaiHl  i-.  lo  coiuliirt  u  otTtaiii 
ImsiiT'ss  for  th  master,  and  tiif  (iiir^tion  is  whftlur 
ttu'  i)artiriilar  wron-^tiil  act  is  within  the  coursi-  ol 
11)11  l()\nn  nt. 

Sif  \Vik;ni..rc  7  11.   1..   Krv.  ]).  'Mid  v[.  mii- 

R(  iin(i>  V.  iKltwarc  Rv.  G4  X.  V.  129:   W.  (as.  219. 
Car.wi  11  V.  ("i.s.  120  Mav.  545:    W.  (\is.  22(5. 

(h)  Tlu' act  i>l"  tin  >cr\ant  nia\  he  ratil'ied  1)>'  (lie  masti-r, 
in  which  case  it  stundM  upon  the  .same  foutiny  as  all 
arts    previously    authorized. 

See  Demi  sey  v.  ChamlxTs  154  Mas-.  330:  W.  Cas.  1050. 

The  doctrine  of  ratilicatiun  has  been  iliscussed  undt  r  ihe 
head  of  at;en(\ . 

(c)      .\cts  implidlly  authorized. 

In  addition  to  the  acts  expressly  commanded  or  authorized 
there  are  otheis  which  may  fairly  !te  'mplied  as  n  cessiry  or 
usually  incidental  to  timse  actually  authorized. 

Wilful  Torts. 

In  the  case  of  wilful  and  malicious  torts  it  is  easier  to 
establish  that  the  ser\ant  has  departed  from  the  course  of  his 
employment  for  ends  (if  his  own  than  in  the  case  of  m-Mely 
neglipent  torts. 

See  McManusv.  ("rickett  (1800)  1  East.  106:   W.  Cas.  102. 
Wri-ht  V.  Wilcox  (1838)  19  Wend.  343  (X.  Y.) : 

W.  Cas.  118. 

In  tlie  case  of  wilful  as  well  as  negligent  torts  the  test  is, 
was  the  servant  acting  for  his  master  and  within  the  course 
of  his  employment.'' 

See  Follock  on  Torls,    lOlh    i'.d.    pp.   95-102. 

Barwick  v.  Bank  I..  R.  2  E.x.  259:   W.  C.  412. 

Phila.  Rv.  V.  Derby  14  How.  (V.  S.)  468:  W.  Cas.  139. 
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How  V.  Nfw  M.inh  12  Alkii  49  iMass.):   \V.  C'as.  131. 
Limpiis  V.  L.  G.  Omrilnis  C...  (1862)  1  H.  cK  (\  526: 

W.  Cas.   170. 
SiMUiKT  V.  (ircenwood  7  H.  «S:  N.  355:   V\'.  Cas.  1(>(J. 
ICvans  y.  Davidson  53  Md.  245:    W.  Cas.  231. 
W.rd  V.  I'anaina  Kv.  Co.  (1858)  17  \.  V.  3G2: 

W.  (as.   162. 
Crak.T  V.  Ky.  Co.  3(5  Wis.  657:    \V.  Cas.  165  \ot»-. 

III. 

LIABILITY  OF  MASTER  FOR  INJURIES  TO  SERVANT. 
The  Fellow  Servant  Rule. 

"A  st-n ant  wlien  lu' tngaKis  lo  strvc  a  master  undi-r- 
taki's  as  Intwtvn  himstif  and  his  niasti-i  to  run  all  thr 
ordinary  risks  of  strvire,  including  the  risk  of  negli- 
gence on  the  part  of  a  fellow  servant  when  he  is  acting 
in  the  discharge  of  his  duty  as  servant  of  him  who  i^- 
the  c«)m:n(m  master  of  both."  ( I'Irle,  C.  J.  in  Timmy 
V.  Midland  Ry.  Co.  (1866)  L.  K.  1  C.  V.  at  296). 

In  order  that  the  rule  shndd  apply,  it  is  necessary:  (1) 
that  the  servant  injured  and  the  ser\ ant  at  fault  should  have  a 
common  master,  and  (2)  That  the  servant  at  fault  and  the 
servant  injured  should  be  engaged  in  a  common  employment. 

The  doctrine  of  comm<»n  employmenr  does  not  prevail 
in  (hiebec. 

St.'e  the  following  ca>e>: 

rrievtiv  V.  fouler  (1837    3  M.  .\;  W.  1. 

4!)  R.  R.  495:    W.  Cas.  773. 

Priestly  and  lowKr  is  tlie  tn>t  case  suggesting  the  doctrine 
of    common    em])loyment. 


Murray  v.  S.  C.  Ry.  Co.  (1841)  1  McMullen  L.  385. 
This  is  the  earliest  actual  decision. 
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S«(   aUo  <  lilUhamiDii  \.  Muiuv  HiDok  Kd.  Corp.  10  Cusli 

22S:     W.   (as.   794. 
M.-ruaii  \.  \al.  ..t  Niatli  K\.  Co.  i  ISHf))  1,.  R.  1  Q.  H. 

149. 
:J5  I,.  |.  g.  H.  23:    \V.  (as.  79S 
I...vvll  V.  IIovmH  i187(J)  1  C.  I'.  I).  161:    W.  Cas.  810. 
(  laiiiKiii  \.  I  ii»ii-,aiiitii(    Kd.  ('<>.   112  Mas^.  234: 

W.  (as.  803. 

I  Ik    I'.itvl  I,.  K.  I  18931  1'.  320. 

Tiiimy  X.  Midland  Kv.  1I8H6)  [..  K.  1  C.  I'    »91. 

Swainsoii  \.  \.  K.  Kv.  ("...  (1878)  3    K\.    1).   341. 

37  I..  J.  Ia.  372:    \V.  (as.  813. 
I'ollorkon   Torts  lOth  Kd.  104-111. 


Liability  of  IVvaster  for  His  Own  Tortt. 

Sir  .Vshwortli  \.  Stanuix  (18fil)  3  K.  cV:  K.  701. 

122  K.  R.  906:   W.  (as.  795. 
Tarraiit  \.  W.I.I.  .ISoG)  18  (".  11.  797:   W".  ("as.  834. 
C.rant  v.  .Xradia  ("oal  ("o.  32  S.  ('.  C.  427. 
Skipp  \ .  Kasl.-rn  Coiiiitiis  Rv.  Co.  (1853)  9  Exih.  223. 

W.  ("as.  831. 
(lark  V.  l!(,lm<>  (1862 1  7  II.  ^  N.  937:    W.  Cas.  836. 
Wilson  V.  .M.rrv  I..  R.  1  11.  L.  Sc.  326:   W.  Cas.  842. 
Kord  V.  iMtchl.iirK  Rd.  Co.  110  Mass.  240:   W'.  Cas.  850. 
Klikc  V.  B.  ^  A.  Rd.  Co.  53  \.  V.  549:   W'.  Cas.  853. 
(^.rioran  v.  llolbrook  rO  N.  V.  517:    W'.  Cas.  857. 
lohnson  \.  Boston    Tow  Boat  Co.  135  Mass.  209: 

W".  Cas.  862. 

Volenti    Nop    Fit    Injuria. 

Si-e  Smith  v.  Bakir  '■  1891)  A.  C.  325:  60  L.  J.  (^).  B.  683. 
Pollock  on  Torts  lOtli  Kd.  p.  166  ot.  svq. 
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In  a  \\'n\v  ricnsc  tlu'  maxim  covers  tlirt^'  distinct  classes 


«)l  casts. 


(a)  Thoso  in  which  the  Plaintiff  has  expressly  or  impliedly 
agreed  to  run   t!it    ri-k. 

(I))  I  hose  in  which  because  of  the  IMaintitl  knowing  the 
danger  the  Defendant  has  done  no  wrong  in  causini; 
it.     See  Coughlin  v.  Cillison  (1899)  1  O.  B.  145. 


U)  Those  in  \vhi(  h  l-cause  the  I'laintitf  kno\v>  of  the 
danger  his  act  in  voluntarily  exposing  himself  to  it  is 
an  act  of  contributory  ne.;ligence,  and  so  dei)r'\es 
him   of   an    action. 

Tho  extemk'd  discussion  of  tlie  doctrim-  of  assumption 
of  risk  belcmgs  to  the  general  snt)ie(i  of  Torts. 

IV. 
SERVANTS   LIABILITY   FOR   TORTS. 

.\  servant  who  commits  a  tort  is  as  a  rule  liable  to  the 
pers(m  injured,  and  his  liability  i.i  not  affected  by  the  existence 
of  the  contract  of  service  or  by  the  fact  that  the  circumstances 
may  make  the  master  also  liable. 

Limitation. 

"Where  the  act  committed  by  the  servant  is  merely 
an  act  of  nonfeasance,  which,  without  proof  of  a  con- 
tract to  do  that  which  has  been  left  undone,  would 
not  give  ri. -'.  to  a  cause  of  action  and  the  only  contract 
in  existence  relating  to  the  nonfeasance  is  Ix-tween  the 
master  and  the  person  injured  by  the  servant'.-  non- 
feasance, the  servant,  not  being  a  party  to  the  contract, 
is  not  liable  tor  the  consecpiences  ot  his  nonfeasance 
to  the  person  injured,  but  only  to  his  own  master,  to 
whom  it  was  his  duly  to  ivrtorm  the  obligations  im- 
posed by  the  contract  (A  scr\  ice.  In  this  case  the  in- 
jure<l  person  must  look  to  tiie  master  bir  any  compen- 
sation to  which  he  ma\'  be  entitled  b\-  reason  of  the 
nonfea'^anc." 
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Sc  illal,  (vc.  \'(.!.  20  p.  278). 

l.aiu-  V.  Cotton  (1701)  12  Mod.  472:    W.  Ca.s.  469. 
Stoiu-  V.  CartwriKht  (1795)  (>  T.  R.  411  :    W.  ('as.  470. 
Drnns   v.  Maniiatlaii  Co.  i  1846)  2  l)cni(..  115; 

W.  (a.-,.    473. 
Ikll  \ .  Jo^i-.lyp  ;Uira\  (  Ma^s.)  309:   W.  Cas.  478. 
IJcnmtt  V.  liyc's  (1860)  5  H.  cS:  X.  391:   W.  Cas  479. 
Osborne  v.  Moriran  130  Ma-s.  102;    W".  Cas.  484. 


LIABILITY  OF  THIRD  PERSON  FOR  TORTS  AFFECT- 
ING  THE   RFLATION. 

This  suliivct  iu'lon.ys  wow  properly  to  tlu-  gcm-ral  law  (.4 
Torts  than  to  the  law  ot  master  and  serxant.  For  the  sak,^  ot 
completeness  we  shall,  however,  notice  the  general  principles 
applirahh'. 

(1)  Liability  to  master.  It  is  a  violation  of  legal 
ri^dit  to  interfere  witliout  justitication  with  binding  contractual 
relations  (whether  of  sv  rvice  or  otherwise),  conseciucntly  an 
action  for  damages  and  an  injunction  lies  at  the  suit  ol  a  niast.r 
against  any  person  who  withi-ut  justificaticn  induces  the  servant 
to  commit  a  breach  of  the  contract  of  service. 

See  Quinn  v.  I.eatham  (1901)  A.  C.  495:   1  B.  R.  C.  197. 
Allen  v.  Flood  1 1898)  A.  C.  1:    67  F.  J.  O.  B.  119. 

.\()  case  has  yet  dicidv  d  what  is  a  legal  justitication  fo"" 
inducing  a  breach  of  contract.  It  has  been  suggested  (Glam- 
organ Coal  Co.  V.  S.  W.  Miners  Federation,  etc.,  (1903)  2  K.  B. 
at  p.  377)  that  duty  arising  from  natural  or  fiduciary  relation 
might  be  a  justificati(  n. 

Seveial  cases  ha\ c  decided  what  is  not  justification;  e.  g., 
(ilamorgan  C.jal  Co.  v.  S.  W.  Mineis  (1905;  A.  C.  239 
C.ibland  v.  Nat.  Laborers  rni(,n  (1903)  2  K.  B.  600. 
Smithies  v.  Nat.  .\>sn.  of  Plasters  '1909)  1  K.  B.  310. 

Seduction  of  Servant. 

See  Folio,  k  <.n  Torts  10th  Kd.  pp.  239-244. 


^'m'A2:^3^mt^^^^ 


I'— •>'7'(—  -i^        rj^ 


*%L 


53 
Personal  Injuries  to  Servant. 

S<v  Martinez  v.  Gt-rbor  3  M.  cS:  C.  88:    6  R.  R.  4(i(;. 

Since  llu'  ilcath  f)f  the  si"r\;mt  put  ;  an  tnd  to  tlu'  rontrai  i 
of  stTvico,  the  masttr  cannot  i\ cover  if  the  effect  of  the  tort  is  to 
kill  the  ;.ervant  instantaneously,  though  it  is  otlit  wise  ii 
(he  servant  dits  after  an  interxai  (^f  time. 

S.e  ()-I)orne  v.  Cilletl  (187.'],  1..  R.  8  Kx.  88. 
Monoiihan  \.  Horn    1882)  7  >.  (".  R.  458. 
v'lark  V.  London  (i.  ( ).  Co.  (1906;  2  K.  H.  648. 
Pollock  on  Tc.rts.  10th  I'.d.  pp.  (U-70. 

(2i     Liabi''*y  to  Servant. 

.\  ser\ant  •  entitled  to  maintain  an  action  ai^ainst  ain 
person  who  interferes  with  tiie  c./niract  of  service  hy  inducini; 
the  niasitr  to  break  it.  The  principles  are  tlie  same  as  tho~c 
regulatinji  the  rights  (,{  a  niasti  r  in  the  corresponding  case. 

See  Read  v.  Friendly  Societx  !l902)  2  K.  \'..  732. 

71   L.  j.  K.  P,.  994. 

VI. 

STATUTORY    MODIFICATIONS    OF    THE    COMMON 

LAW   RULES. 

1)     The    Employers*  Liability    Act.     (".    179,    R.    S. 

1900— coj)ii(!  from  the  Ergli.sh  Act,  43  cK'  44  \ict.  ('.  42. 

I'hi^  act  applies  to  emplosers  and  workmen  as  detinc^l  by 
the  act.  Th.e  act  does  not  abolish  bait  greatly  modifies  the 
doctrine  of  common  empioymi  lU.  Its  general  eflect  is  that 
whereas  l.efore  the  act  a  "workman"  injured  in  the  e-ourse-  of 
his  emi'ioyaii'nt  could  onh'  reecxeT  when  lie  e-ould  prove  thai 
his  empl(AeT  had  either  neglected  a  statutor\-  duty  inip(>>ecl 
upe.n  him.  or  was  personalK  resjionsible  for  the  negligenc"  which 
led  to  the  injur\-,  he  may  ucav  recovcT  where  the  "emi)loyer" 
has  delegated  hi?,  duties  ca-  powers  of  ■-upcrini.iidence  to  other 
jx'isons  and  sucli  person>  Uiiw  lugligintly  ixrforme-d  (Ik 
<lulie-s  or  \h>\\\i-   delegated   |<>  ti-.em.      iScc  Sec-.  3.) 
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\\  lull-  I  he  act  ai)ijliis,  no  ^lH•(•i.ll  priviligf  is  niwii  tin- 
workman  cr  liis  irprosentatix  »s.  They  ha\\'  "tlu  same  right  ot 
comiHnsatioii  and  rcinedits  atiainst  xhv  cniploytr  as  if  thi- 
workman  had  n(>t  Ix-on  a  workman,  iKc."      iScr.  •'].) 

I "hr  (kui;(i'>  ol  \olri)ti  noii  lit  injuria  and  of  contriljutory 
ni-Kligoncr  arr  optn  to  an  (■mi>loy(T  iindfr  the  act. 

Sff  \\Vl)Hn  V.  Ballard  (1886;  17  O.  B.  D.  122. 

Thomas  v.  (Juarfcrmain  (1887)  18  Q.  B.  I).,  685. 
^arm()ulh  v.  France  (1887)  19  Q.  B.  D.  647. 
Smith  V.  Baker  ^891)  A.  C.  325. 

1  )efe(  t    in    mac  liini  ry,   «\c.      See.    4. 

Before  thv'  act  the  employer  got  rid  entirely  of  his  obligation 
if  he  entrustefl  the  fliily  of  siipr-rintendence  to  a  competent 
l>erson. 

See  larrent  v.  WeM)  18  C.  B.  797:  W.  ("as.  834. 
Clark  V.  Holmes  7  H.  cS:  \.  937:  W.  Cas.  836. 
Wilson  V.  Merrv  1..  R.  Ul.  L.  Sc.  326:   W.  Crs.  842. 


"The  Key  t(j  the  Employers  Liability  Act  is  to  be 
found  in  the  fact  that  almost  every  clause  is  intended 
to  reverse  a  orevious  judicial  decision."  (Je.^ks'  Dig. 
p.  449). 

Foi  a  discussion  of  the  general  effect  of  the  Finployers 
Liability  Act  and   for  annotations  thereof. 

See  Pollock  on  Torts.  10th  Ed.  pj>.  111-114  and  appendix 

B.  p.  595. 

When  a  servant  is  kilieil  instead  of  being  merely  injured, 
the  right  of  his  relatives  and  representatives  is  based  both  upon 
the  Employers'  Liability  Act  and  upon  the  Fatal  Injuries  Act. 
At  common  law  there  was  a  double  defence  for  the  master  in 
such    case; 

1.  The  rule  that  the  death  of  a  person  is  not  a  cause 
of  action  (.now  excluded  by  the  Fatal  Injuries  Act  Ch.  178  R.  S. 
1900)    and 
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2.  'i'hf  rule  of  common  employment  (now  excluded  by  the 
Employers'  Liability  Act,  Ch.  179  R.  S.  1900).  The  claim  in 
such  a  case  must  conform  to  the  requirements  of  both  these  acts. 

(2)     Workman's   Compensation   Act*. 

(a)     Individual  Liability  acts. 

Acts  of  N.  S.,  1910,  chap.  3.     English  Acts  1897  and 
1906. 
(h)     Mutual     Insurance    .Acts. 

Acts  .\.  S..  1915,  Chap.  1. 

Act  Ontario,  1914,  Thaj). 
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